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P-R-O-C-E-E-D-I-N-G-S
(9:45 a.m.)

CHAIRPERSON MILLER: Good
morning, ladies and gentlemen. This hearing
will please come to order. This is the March
25, 2008 public hearing of the Board of Zoning
Adjustment of the District of Columbia.

My name is Ruthanne Miller. I'm
the Chair of the BZA. To my right is Mr. Marc
Loud. He's the Vice-Chair, and next to him is
Mr. Michael Turnbull, representing the Zoning
Commission, and to my left is Mr. Shane
Dettman on the Board representing NCPC, and
with us today is Ms. Beverly Bailey from the
Office of Zoning, and I believe joining us
shortly will be Ms. Lori Monroe from the
Office of Attorney General and Mr. Clifford
Moy from the Officer of Zoning.

Copies of today's hearing agenda
are available to you and are located to my
left on the wall bin near the door. Please be

advised that this proceeding is being recorded
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by a court reporter and it's also webcast

live. Accordingly, we must ask you to refrain

from any disruptive noises or actions in the
hearing room.

When presenting information to the
Board, please turn on and speak into the
microphone, first stating your name and home
address. When you are finished speaking,
please turn your microphone off so that your
microphone is no longer picking up sound or
background noise.

All persons planning to testify,
either in favor or in opposition, are to fill
out two witness cards. These cards are
located to my left on the table near the door
and on the witness tables. Upon coming
forward to speak to the Board, please give
both cards to the reporter sitting to my
right.

The order procedure for special
exceptions in variances is as follows: one,

statement and witnesses of the Applicant; two,
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Government reports, including Office of
Planning, Department of Public Works, DDOT, et
cetera; three, report of the Advisory
Neighborhood Commission; four, parties or
persons in support; five, parties or persons
in opposition; six, closing remarks by the
Applicant.

Pursuant to Sections 3117.4 and
3117.5 of the =zoning regulations, the
following time constraints will be maintained:
The Applicant, persons, and parties, except in
ANC, 1in support, including witnesses, 60
minutes collectively; persons and parties
except in ANC 1in opposition, including
witnesses, 60 minutes collectively;
individuals, three minutes.

These time restraints do not
include cross-examination and/or questions
from the Board. Cross-examination of
witnesses 1is permitted by the Applicant or
parties.

The ANC within which the property
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is located is automatically a party in a
special exception of variance case. Nothing
prohibits the Board from placing reasonable
restrictions on cross-examination, including
time limits and limitations on the scope of
cross-examination.

The record will be closed at the
conclusion of each case except for any
materials specifically requested by the Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons must submit the
evidence to the Office of Zoning. After the
record is closed, no other information will be
accepted by the Board.

The Sunshine Act requires that the
public hearing on each case be held in the
open before the public. The Board may,
consistent with its rules of procedure and the
Sunshine Act, enter executive session during
or after the public hearing on a case for

purposes of reviewing the record or
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deliberating on the case.

The decision of the Board in these
contested cases must be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage the Members of the Board in
conversation. Please turn off all beepers and
cell phones at this time so as not to disrupt
these proceedings.

The Board will now consider any
preliminary matters. Preliminary matters are
those which relate to whether a case will or
should be heard today such as requests for
postponement, continuance, or withdrawal, or
whether proper and adequate notice of the
hearing has been given. If you're not
prepared to go forward with the case today, or
if you believe that the Board should not
proceed, now 1is the time to raise such a
matter.

Does the staff have any

preliminary matters?
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MS. BAILEY: Madam Chair, Members
of the Board, to everyone, good morning. We
do. It has to do with Application Number
17735. There is a request for this
application to be postponed.

CHAIRPERSON MILLER: Are the
parties here on that case? Okay.

MR. JOHNSON: Morning, Madam Chair
and Members of the Board. My name is Jeff
Johnson with the law firm of Holland and
Knight. As Beverly just explained, we filed
a request to postpone the hearing on this
application until July 15 or the earliest
available date thereafter.

We have spoken with ANC 6-C about
this. They have no objections to the request.
The Applicant 1is Jjust reevaluating the
project, looking at some possible design
modifications, and we believe those issues can
be resolved by July 15.

CHAIRPERSON MILLER: Can I just ask

you is this a case that has gone before HPRB
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or no-?

MR. JOHNSON: I don't believe it
has, no.

CHAIRPERSON MILLER: Okay, or will?
Is it a case that will?

MR. JOHNSON: I don't know that.

CHAIRPERSON MILLER: Okay.

MR. JOHNSON: Sorry.

CHAIRPERSON MILLER: I Jjust was
curious, because you were talking about design
modifications, and I don't recall. Okay, so
there's no objection by any party to
postponing this case?

MR. JOHNSON: No, there's not.

CHAIRPERSON MILLER: Okay. We're
just going to look at our calendar briefly and
come up with a date.

We are out of session during
August, so I'm wondering if September 9 would
work for you.

MR. JOHNSON: That'll work for us.

Thank you.
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CHAIRPERSON MILLER: Okay. Okay.
I think that we'll leave it to the office to
schedule whether it's morning or afternoon,
but at this point we can just plan on
September 9. Okay. Thank you.

MR. JOHNSON: Thank you very much.

MS. BAILEY: Madam Chair?

CHAIRPERSON MILLER: Yes.

MS. BAILEY: 1Is it possible to
suggest the afternoon, because that would be
the day after you come back from your August
recess, and so the afternoon perhaps would be
a little more appropriate, because you may
have your public meeting that morning.

CHAIRPERSON MILLER: Okay. Why
don't we do that, then? Yes, I was wondering
whether or not the morning would work, as
well, so we can put it in the afternoon.
Thank you, Ms. Bailey.

MS. BAILEY: Okay.

CHAIRPERSON MILLER: Is that it for

preliminary matters?
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MS. BAILEY: There are two cases,
Madam Chair, the next two cases, and there are
issues associated with the affidavit of
posting. I don't know if you want to take
that up at this time or if you want to do it
when the cases are called.

CHAIRPERSON MILLER: Let's do it
when the cases are called and then take this
moment to swear in anyone who is going to be
testifying today. Anyone who wishes to
testify today, now would be the time to stand,
and Ms. Bailey will administer the ocath. You
can come forward to the table and then
introduce yourself, and -- it's okay. Talk
into the mic, though.

MS. TUROW: I had a statement. My
name 1is Rachel Turow. I had a statement
regarding the case that was just postponed, so
I don't know 1if I should still read my
statement into the record or if I should come
back on September 9.

CHAIRPERSON MILLER: You should
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come up on September 9, unless there was some
reason that vyou wanted to speak to with
respect to the postponement.

MS. TUROW : No, I mean, the
statement 1is in opposition to the granting of
the permit.

CHAIRPERSON MILLER: Okay. Yes,
you should come back on September 9.

MS. TUROW: Okay. Thank you.

CHAIRPERSON MILLER: Okay.

(Whereupon, the witnesses were
collectively sworn.)

MS. BAILEY: Application Number
17736 of District-Properties.com, LLC,
pursuant to 11 DCMR 3103, 3103.2 for a
variance from the floor area ratio
requirements under Section 42, a variance from
the rear yard requirements under Section 44 to
allow the construction of a new one-family row
dwelling in the R-5-B district at premises
1961 H Street, N.E., Square 4506, Lot 163.

Is the Applicant here for
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Application Number 17736, District-
Properties.com, LLC? I'm assuming the
Applicant isn't here, Madam Chair. No one is
answering.

CHAIRPERSON MILLER: Okay. Is
there anybody here on this case, this first
case? Mr. Moore, are you here on this first
case?

MR. MOORE: Yes, I'm standing in
for Mr. Carpenter on that first case.

CHAIRPERSON MILLER: Okay. Do you
have any information on this case with respect
to -- I know it even has an initial question
with posting.

MR. MOORE: I'm not aware.

CHAIRPERSON MILLER: Okay.

MR. MOORE: Mr. Carpenter did tell
me that was going to be an issue that you
probably would address this morning.

CHAIRPERSON MILLER: I think we are
going to have to postpone this case in any

event. Let me take a minute here.
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Let me ask the people in the
audience here. Are you here for the second
case? Okay, and I believe that the Applicant
is the same party in the second case, so what
we're going to do is just have the staff make
a phone call and see if he's on his way or
what the story is before we just postpone the
cases.

So we're going to take a short
break. Do you want to come forward, sir? Go
ahead. Would you introduce yourself for the
record, please? You can sit down for a
minute, if you want.

MR. INCE: My name is Samuel Ince,
and I'm from 4521 W Street, N.E., and why
should you be making a phone call to determine
the whereabouts of the Applicant? There's a
time set for the hearing, and he's not here.

CHAIRPERSON MILLER: Okay. Let me
just say this. Sometimes there are, you know,
unusual circumstances where, you know, people

get stuck or delayed, and I know you're here,
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and, actually, it might be more of an
inconvenience to have you come a second time,
you know, if we were to postpone the case, and
you're here on a case that normally would be
heard a little later, since it's the third
case in the morning, so that's why we're just
going to see what the situation is.

MR. INCE: Yes, but was he aware
that this would be the third case of the
morning?

CHAIRPERSON MILLER: I really can't
answer that, but --

MR. INCE: Exactly right.

CHAIRPERSON MILLER: But that's
what we do as a common courtesy. We just --

MR. INCE: So 1let me ask the
question. If I was -- 1f I were not here,
would you have called me and find out if I'm
on my way home, if I'm on my way here?

CHAIRPERSON MILLER: I really can't
answer that right now. I really don't know.

I really don't know, but the thing is we don't
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take too much testimony without the parties
being present, and he's not present in this
case, and I'm not sure of your relation to the
other case at this point.

So why don't we just take a few
minutes, and I hear what you're saying, sir,
but I think this is what the Board would like
to do, as an Applicant, you know, pays to have
a case presented to the Board, and it's
unusual that they don't show up.

MR. INCE: Well, isn't it the same
Applicant for the previous hearing, the same
guy, the same person?

CHAIRPERSON MILLER: We haven't
called your case yet, so we called the second
case. I was just noticing that it's for the
same morning.

MR. INCE: It's the Applicant of
District-Properties.com, LLC Ward Five and
Ward Seven. It's the same Applicant.

CHAIRPERSON MILLER: We have

District Properties in two cases this morning.
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Is that what you're referring --

MR. INCE: That's correct.

CHAIRPERSON MILLER: Yes. Yes.
Okay, so what we're going to do is just take
a break, and we'll be back very shortly and
see what the situation is, and then the Board
will decide what to do. Thank you.

MR. INCE: Thank you.

(Whereupon, the foregoing matter
went off the record at 9:58 a.m. and resumed
at 10:21 a.m.)

MS. BAILEY: Okay, Madam Chair, 1is
this a good time to swear Mr. Mohamed in?

CHAIRPERSON MILLER: Yes, sure.

MS. BAILEY: Raise your right hand.
Would you please raise your right hand?
WHEREUPON,

MOHAMMAD SIKDER
was called for examination, having been first
duly sworn, assumed the witness stand, was
examined, and testified as follows:

MS. BAILEY: Okay. Your case has
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been called, so you can sit at the table, and
I'll put the screen down for you.

CHAIRPERSON MILLER: Ms. Bailey, as
I understand it, we've been waiting for the
Applicant to come in this case, 17736. It's
the same Applicant for 17736 and 17737,
correct?

MS. BAILEY: Yes, it is.

CHAIRPERSON MILLER: Okay, and
also, 1if I'm not mistaken, I believe that we
have individuals in the audience who are here
on 17737. Is that correct, but not 177367?

MS. BAILEY: Right.

CHAIRPERSON MILLER: Okay.

MS. BAILEY: And for 17736, we
did not receive an affidavit of posting, so
I'm not sure whether the property was posted.

CHAIRPERSON MILLER: Okay. What
I'd 1like to suggest is that we hear -- is that
we take 17737 first, as we have individuals
here who wish to participate in this case so

that they don't need to be kept waiting all
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morning.

So I don't believe this 1is any
prejudice to the Applicant. Is there
prejudice to the Applicant? I mean, the Board
has the authority to rearrange the schedule in
the morning or the afternoon.

Okay, so I'm not sure, though,
what's on the screen, or does the Applicant
need time to set anything else up differently
for 177372 I can't hear you. Do you want to
introduce yourself for the record, please?

MR. MOY : Yes, good morning.
Excuse me, sir. The microphone, the one in
front, that's the 1light. If you move it
closer to you, that would be great.

MR. SIKDER: Good morning, Madam
Chair and Board members. I am the owner of
4527 Douglas Street, N.E., and I present at
this BZA hearing.

CHAIRPERSON MILLER: I'm sorry, I'm
having a lot of trouble hearing you. Could

you -- could you, first of all, give your name
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for the record, please?

MR. SIKDER: Yes, my name 1is
Mohammad Sikder, and I am the owner of this
property, and I will present this BZA hearing.

CHAIRPERSON MILLER: Okay. I
believe that we have a party status
application in this case, and that's a
preliminary matter that we would take up
first. So we have a party status application
from a Mr. Frank Matthews. Is he here today?

MR. MATTHEWS: Yes, my name 1is
Frank Matthews.

CHAIRPERSON MILLER: Good morning.

MR. MATTHEWS: Good morning.

CHAIRPERSON MILLER: And would you
give your name and address for the record,
please?

MR. MATTHEWS: Yes, Frank Matthews,
4529 Douglas Street, N.E., Washington, D.C.

CHAIRPERSON MILLER: Okay, and
you've submitted an application for party

status?
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MR. MATTHEWS: Correct.

CHAIRPERSON MILLER: Okay, and
you're the next-door neighbor. Is that
correct?

MR. MATTHEWS: Correct.

CHAIRPERSON MILLER: All right.
And I just -- just in case you don't know the
difference between participating as the party
and participating as a person, one of the main
differences is if you're a party, you can
cross-examine the Applicant. You can present
evidence. You can submit documents, et
cetera. You play a more active role in the
case.

If you're a person, 1if all vyou
wanted to do was testify, vyou could just
testify as a person and not be subject to our
qualifying you as a party. So I just want to
make sure you want to be a party.

MR. MATTHEWS: Yes.

CHAIRPERSON MILLER: Yes? Okay,

good. Does the Applicant have any objections

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

22

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

to the party status application?

MR. SIKDER: No.

CHAIRPERSON MILLER: No objections?
Okay. And we can visualize, first of all,
since you're a next-door neighbor, why you
would feel more impacted than the general
public by a property being developed next door
to you, but if you want to just articulate
just a little bit more as to your specific
concerns, without going into much testimony,
just highlighting what you would be
addressing, Jjust to give the Board a fuller
picture.

MR. MATTHEWS: Right, because, for
the record, I've submitted all the
documentation in writing, so basically what
I'm here to state is just in person to say
that when you have a lot that's less than 20
feet wide, and it's going in between two
houses that's been there for before I was born
-- my grandfather built the house in 1907, and

there will be no light coming from that
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direction. From my side or the adjacent
neighbor's side, there will be no light.

The 1light will be non-existent
from that point on, so that means you're going
to have mold and moss and a lot of -- you
could have crime where it's dark and somebody
coming in between two small points and hiding
and just a whole lot of unnecessary nonsense
that I really don't need.

CHAIRPERSON MILLER: Okay.

MR. MATTHEWS: And it's my --
basically, that's my basic concern at this
point.

CHAIRPERSON MILLER: Okay. Okay,
and I see in your application you talk about
the loss of light and green space and buffers.

MR. MATTHEWS : Also, it's a
flooding issue, also.

CHAIRPERSON MILLER: Okay. Does
the Board have any concerns about granting
party status in this case? Okay. Then, not

hearing any, there is consensus that the Board
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is granting you party status.

Okay, so what that means now is
that the Applicant is going to go first --

MR. MATTHEWS: Okay.

CHAIRPERSON MILLER: -- and that
your next opportunity to speak would be when
he's finished if you have any <cross-
examination questions.

MR. MATTHEWS: Okay.

CHAIRPERSON MILLER: Okay.

MR. SIKDER: The address of this
property, 4527 Douglas Street, N.E., and to
get planning to construct a single-family
detached dwelling. Here I am showing it, the
location of our lot and including the
neighboring lots. I think it should be 182
and 181. Basically, on this slide I'm showing
the school, name of all the schools and their
location.

Here we are asking the wvariance
since the lot area is -- I mean, the required

lot area for this zoning is 5,000 square feet,
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and we have only 3,645 square feet, and we are
asking the lot area variance, and lot width of
this -- of the required lot, which is 50 feet,
and we have only 25 feet, and we are asking a
variance for that.

The lot occupancy is on this --

allowed 1is 40 percent. Actually, I made a

mistake here. It should be 40 percent, but it

still 1is we are below that. We are asking
only 32 percent.

The area requirement is 25 feet,

and we have 58 feet. Side yard requirement is

eight feet, and we have asking the variance
for five feet. Parking units, we have -- we
are providing a parking unit there.

So in this, the proposed -- the
two other houses, the both sides of this
vacant lot, 1s -- no, here it 1is. Our
property is one of the last wvacant lots on
this block. There are houses on the both
sides of this 1lot. Therefore, it is not

possible to increase the area of the lot to
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comply with the zoning code. Either the lot
has to be developed in the existing condition,
or it has to be abandoned as a adjunct space.

CHAIRPERSON MILLER: Can I just ask
you about that?

MR. SIKDER: Sure.

CHAIRPERSON MILLER: What do vyou
mean, it has to be abandoned as adjunct space,
and what's the problem with that?

MR. SIKDER: There is nothing that
can be done.

CHAIRPERSON MILLER: You mean it
has to be either open space or --

MR. SIKDER: Right.

CHAIRPERSON MILLER: -- or sold to
the surrounding, to the abutting neighbors?
They could use it.

MR. MATTHEWS: That's correct.

MR. SIKDER: No. I mean, in this -
- this area we can make a house. Otherwise,
you cannot do it, and if somebody is willing

to pay the current market value, yes, I'm
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willing to do that. 1It's no problem.

CHAIRPERSON MILLER: Go ahead. I
just wanted to explore that with you for a
minute.

MR. SIKDER: Sure. You want me to
continue? Oh. On this slide I'm showing the
orientation of our -- how basically the plans
of our proposed building showing the -- the
first floor we are showing the one park garage
and having open space family room, I mean,
two-story family room, and the dining room and
the kitchen, and the second floor we have
three bedroom and two baths.

Basically here we are showing all
the photographs of our lot and also show -- I
mean, you can see it here. This is our lot,
and these are the two neighboring houses.

So here, I mean, there's --
pursuant to Section 3103.2 with respect to
variance, we request the Board to authorize a
variance for the subject property from the

strict application so as to leave the
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difficulties or Thardship by reason of
exceptional narrowness, shallowness of this
property, since such regulations would result
in peculiar and exceptional practical
difficulties to an undue hardship upon the
owner of the property.

Moreover, the relief can be
granted without substantial detriment of the
public good, and without  substantially
impairing the intent, purpose, and integrity
of the zoning plan as embodied in the zoning
regulations and map. Thank you.

CHAIRPERSON MILLER: I just want to
review your variance analysis. Your
exceptional condition is that it's
exceptionally narrow, and it was in existence
prior to the zoning regulations? Is that
right, or what is your exceptional condition?

MR. SIKDER: No, just our 5B, and
this is not -- recently it is not rezoned, so
it is, I mean, exceptional conditions means --

it may only mean that this is our lot. I
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mean, there are two houses on both sides, and
this is a wvacant lot, I mean, that we cannot
expand the lot, I mean, so there is definitely
a hardship to how otherwise we have to have
any building, any, I mean, making any
structure on that.

CHAIRPERSON MILLER: Why do you say
there is no adverse impact to the surrounding
neighbors or the character of the zone plan?

MR. SIKDER: Yes, we are making it
almost similar height. They are both two-
story building, and this would not make any
adverse impact on that. I don't see any --
this is very similar to neighboring houses.

CHAIRPERSON MILLER: You have
pictures of neighboring houses to show us how
it's similar to them?

MR. SIKDER: Let's see. I mean,
here on this slide, I mean, over here, this is
like about two-story building here, and this
other building is about one story plus

basement you have here.
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CHAIRPERSON MILLER: So you're
saying they're similar in height?

MR. SIKDER: I mean, it is not --
similar height.

CHAIRPERSON MILLER: Well, are they
similar in proximity to other house? I mean,
are there other houses that are that, you
know, close to the neighboring houses?

MR. SIKDER: You mean -- what we
tried to keep it as like similar height and
not -- we cannot -- we are not envisioning to
make exactly the same building on the
neighboring but at least keeping it similar
height and similar with other building.

CHAIRPERSON MILLER: My question is
you're fitting -- you seem to be fitting a new
house in between two other houses, and you're
asking for side yard relief, because -- and
they're close to the other houses, and my
question 1is 1s that similar to other
situations in the neighborhood?

MR. SIKDER: Yes. Yes.
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CHAIRPERSON MILLER: Do you have
pictures of that?

MR. SIKDER: I do not have with me,
but I did measure. It has similar side yard.
I mean, we are -- I mean, you can see even
here on this. This is between five feet in
both sides, I mean, if you have it 25 from
here to here, and this lot -- this building
does not have eight feet also, and there is no
other. I mean, I guess I'm -- did I answer
you right?

CHAIRPERSON MILLER: Do you have a
copy of the Office of Planning's report?

MR. SIKDER: I kept in my car.

Yes, Mr. Moore emailed to me. I saw it, and,
I mean, I don't have it with me, actually.

CHAIRPERSON MILLER: May I ask --
Mr. Frank, is it? Yes, do you have a copy of
the Office of Planning report, because you
should also to participate in this proceeding?
We're going to go to Office of Planning next.

Mr. Moore, do you have extra copies or no?
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Okay.

MR. MATTHEWS: Do you want me to
stand up and give it to you?

CHAIRPERSON MILLER: No I, have it.

MR. MATTHEWS: Oh.

CHAIRPERSON MILLER: I just want
you all to be able to look at it, as well.

MR. MATTHEWS: Oh, okay.

CHAIRPERSON MILLER: There's a
photo on page -- or on the last page, and it
seems to show houses pretty farly spaced
apart, or widely spaced apart. I was
wondering if you could comment on that.

MR. SIKDER: Yes, I can. You can
see 1t here even on this photograph that just
across our lot there is one two-story building
almost similar with --

CHAIRPERSON MILLER: I guess my
question goes to the close proximity of the
houses, not the height of an individual house
or even the width of an individual house, but

I think one of the issues in this case seems
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to be, you know, whether it might change the
character of the neighborhood by having them
so close together, and so that's what my
question goes to.

MR. SIKDER: How, I mean, I'm not
sure how it would lose the character. I mean,
what's the difference we are doing? I guess
maybe I don't understand.

CHAIRPERSON MILLER: Okay, I mean,
and you can pass on this if you want right
now, but my question is it looks from this
picture, which may not be, you know,
indicative of other streets I'm not seeing or
whatever, that there are houses that are
widely spaced apart, and by your putting the
house where you intend to put it, it looks
like there would be three houses very closely
spaced together, and so my question is is that
in character with the neighborhood with
respect to just the spacing of houses.

MR. SIKDER: Right. The space you

see, all the widely spaced, is not actually
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widely spaced, because these are also vacant
lots, so somebody -- I mean, I don't know. I
mean, in future somebody might come to get
variance, too, because these lots are not just
owned by neither of these house. It is just
another piece of lot owned by somebody else.

CHAIRPERSON MILLER: Do you know
that as a fact?

MR. SIKDER: Yes, I know that.

CHAIRPERSON MILLER: So all of the

empty --

MR. SIKDER: Yes, I know that
very --

CHAIRPERSON MILLER: Which empty
spaces?

MR. SIKDER: This one, 1like this
one 1is owned by somebody else. This one.

CHAIRPERSON MILLER: Okay, let's
see. It says -- where that little -- where
that -- it says "South view of site" where
that arrow is.

MR. SIKDER: Right.
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CHAIRPERSON MILLER: That's your
property, correct?

MR. SIKDER: That's right.

CHAIRPERSON MILLER: Now the
property next door to that is what, 4529 or
4525? What is that?

MR. SIKDER: Yes, this would be, I
mean, I think 4521, possibly, but this is a
vacant lot, and also these are all -- I
checked it. This is a vacant lot. This is a
vacant 1lot, and this 1is also wvacant 1lot.
These are the vacant lots over here.

CHAIRPERSON MILLER: So you're
saying that the empty spaces on the same block
are all vacant lots owned by different owners
than the houses next to them?

MR. SIKDER: That's right.

CHAIRPERSON MILLER: Is that your
point?

MR. SIKDER: That's right.

CHAIRPERSON MILLER: Okay, and you

don't know whether they would need variances
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or whether they could build as a matter of
right in those spaces, or do you?

MR. SIKDER: They cannot build any
house as a matter of right.

CHAIRPERSON MILLER: So they would
need variances.

MR. SIKDER: They would need a
variance.

MEMBER DETTMAN: Just a couple
points of clarification, so as we go through
this analysis we make sure that we're all sort
of on the same sheet of paper. One is the
actual property that we're looking at, and I
noticed a slight discrepancy, possibly, in
that DCOP report and the photos that were
submitted.

Looking at DCOP report, the one
with the aerial photo, the arrow that's
pointing, and it says, "South view of site,"
that's the wrong property. At least it
doesn't match wup to the photos that the

Applicant has submitted, and the best way I
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think I can point that out to the Board is
that 1f you 1look at the photos that the
Applicant has submitted, the top left photo,
it says "Front of lot."

If you look at the house that's on
the left-hand side, you can see a staircase
alongside of that house. You can identify --
you can identify that house in the aerial
photo as the one that's directly to the south
of where the arrow is pointing. I believe
that's Mr. Matthews' house. 1Is that correct?

MR. MATTHEWS: No.

MEMBER DETTMAN: It's not your
house? Okay. Your house is not the one with
the carport, with the little car -- that's
your house. Okay. This one here. So, I
guess, I mean, 1in one sentence, the DCOP
report is identifying the wrong lot, and what
we should be focusing on is the other vacant
lot.

MR. MOORE: I believe the DCOP

report reflects the right lot.
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MEMBER DETTMAN: Well, then I guess
the Applicant's photographs are incorrect.

MR. MATTHEWS: Correct.

MEMBER DETTMAN: Okay.

MR. MATTHEWS: That's right.

MR. SIKDER: Which one 1is my
photograph incorrect? Which way? I didn't
get it.

CHAIRPERSON MILLER: Did you -- Mr.
Frank, did you want to say something just to
the identity here?

MR. MATTHEWS: Yes.

CHAIRPERSON MILLER: Yes, go ahead.

MR. MATTHEWS: Yes, I can clarify
what's going on here. All these exhibits that
were submitted are incorrect, opposed to the
actual lot number. The actual lot number, the
square is 5115, and the lot is 20. Now that
is directly next, abutting both 4521 and 4529.

That is Lot 20. My lot was
initially was 18 and 19, so I know that's 20.

I know that. I also have a picture of the
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lot, my house, and 4521. Everything he's
showing there is down the street. Not only is
that --

CHAIRPERSON MILLER: Would you say
Office of Planning's --

MR. SIKDER: It's correct.

CHAIRPERSON MILLER: It's correct.

MR. MATTHEWS: Yes.

CHAIRPERSON MILLER: Okay.

MR. MATTHEWS: Office of Planning's
is correct. Then you also get where putting
notice -- this is where I say I'm sort of --
I can't believe they're that confused on this.
Then they go across the street and post a sign
for the notice for this case across the
street.

I find this all hard to believe
that somebody is into this business and can't
-- and be that far offbeat with all of these
different -- and the ANC has never been
involved in this from day one, yet there is

some - -
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I remember reading something. I
can't exactly what section of it. It's like
311-something, but they have a lot of weight
that they can put on your decision, but yet
they have never contacted anybody close to
proximity of what the Applicant is applying
for, and I also challenge the Applicant that
he's saying that the properties on Douglas
Street, N.E. on both sides of the street, they
are vacant. They are some vacant lots, but
even if there is no vacant lot, there is not
any tight spaces that close together on
Douglas Street or --

CHAIRPERSON MILLER: Okay. We'll
get to you. That's your testimony.

MR. MATTHEWS: Okay. I just wanted
to bring that, because these pictures are
intended for everybody.

CHAIRPERSON MILLER: That's
important. It's important about the posting.
It's important about the posting, too. That's

usually a preliminary issue, whether there's
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been adequate posting.
MR. MATTHEWS: And there was not.
CHAIRPERSON MILLER: So you're

saying that there was not even adequate

posting --

MR. MATTHEWS: None.

CHAIRPERSON MILLER: -- because it
wasn't 1in the right -- at the right 1lot,
correct?

MR. MATTHEWS: There's a picture of
it. That's across the street on the corner.

CHAIRPERSON MILLER: Okay. Mr.
Sikder, do you have a response to that?

MR. MATTHEWS: It's still there
today.

MR. SIKDER: I'm not really -- I
mean, I didn't go myself, so but I cannot tell
it is the right one, but as you can see it
here, I mean --

CHAIRPERSON MILLER: Did you do an
affidavit of posting?

MR. SIKDER: Yes, I did.
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CHAIRPERSON MILLER: Let me look at
that, Dbecause vyou're saying you did an
affidavit, but now you're not sure that it was
in the right place?

MR. SIKDER: I mean, but I cannot -
- I cannot tell by looking at this picture
that what exactly is in our --

CHAIRPERSON MILLER: Let me just
get it for the record. You filed an affidavit
of posting saying it was posted at 4527, but
you're not sure that it actually was?

MR. SIKDER: No, that's I believe I
did it on 4729, but, I mean, I cannot tell, I
mean. I'm going to have to check that. I do
not know. I mean, it says -- I thought we put
it in the right place, and --

CHAIRPERSON MILLER: I'm sorry, can
you speak into the microphone?

MR. SIKDER: We thought we posted
the sign in the right address, but I need to
see, I mean, if it's the other way.

CHAIRPERSON MILLER: Okay, so we
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do have a question about posting here. All
right. I want to say for the record, just
because Mr. Frank brought it up, that we --
and you actually should get a copy of this, as
well, since you're a party.

The Board was handed a letter from
the -- no. No, we weren't. Sorry. I thought
maybe we were handed a letter today from the
ANC, but it was from you referencing the ANC.
I'm sorry. Okay, so as far -- and you have
said that you tried to reach the ANC but never
reached them.

MR. SIKDER: Yes. Yes, I tried to
reach ANC members at least four or five times.

CHAIRPERSON MILLER: So we do have
a question of notice here, because we have a
question of, one, whether it looks like it may
have been posted in the wrong lot. Two, the
ANC hasn't weight in.

Three, I'm wondering -- well, let
me ask you this. We have one neighbor here,

Mr. Frank, who is here. What about the other
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neighbor? Oh, you're here. Okay. You just
didn't request party status in this case.
Okay. So you all had notice. How did you
have notice?

MR. MATTHEWS: I received the
notice from the Board of Zoning, and this is
when I started my process.

CHAIRPERSON MILLER: Okay, and did
you try to contact the ANC on this?

MR. MATTHEWS: Yes, because when I
first called this number for the Board, I
talked to somebody, Tracey, and she gave me
ANC's number at that point and somebody named
Dorothy somebody. I tried to call this lady
like 25 times, never answered the phone.

I sent emails to all the ANCs
across the district. Not one responded,
because I was looking for this person and
would say, "Would someone please contact me
concerning this issue on this case?"

Not one ANC across -- I have my

emails to prove that, and I just find it all
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amazing that there's this weighted issue that
they can put on, when yet they do not have no
responsibility for that neighborhood, because
I just can't -- it's just that neighborhood is
where I'm seeing this problem happening in.

CHAIRPERSON MILLER: Okay, it's
this neighborhood where vyou're seeing the
problem happening. Am I correct? Do we also
have a petition in this case the neighbors
signed?

MR. MATTHEWS: Yes.

CHAIRPERSON MILLER: Okay. So the
neighbors in the surrounding area are on
notice and have weighed in.

MR. MATTHEWS: Yes.

CHAIRPERSON MILLER: Okay. All
right. The great weight to the ANC, that just
means that we will address all the concerns
that they raise, that we're required to do
that, whereas we're not required to address
everybody's concerns necessarily that weighs

in on a case. You know, we could hear
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thousands of concerns, for instance, but we
are required for the ANC.

That's what great weight means,
but the fact that you are here, and your
neighbors had notice, and you're weighing in,
we're paying attention to that, you know, and
you're a party, so I think we can at least
proceed with the hearing and then see whether
we need to leave the record open for others to
weigh in if the Board -- does the Board agree
with that, that there were the notices at
least sent out to the surrounding neighbors
and the neighbors of notice?

You want to come? Yes, sir.

MR. INCE: Yes, I've got a

question about the party status. I sent in my

CHAIRPERSON MILLER: You need to
speak into the microphone so you're on record
and everybody hears you. So give your name
and address.

MR. INCE: My name is Samuel Ince.
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My address is 4521 Douglas Street, N.E. About
the application party status, I am also
requested party status, and you can see that
the response that was stamped.

CHAIRPERSON MILLER: Are you saying
you submitted a party status application --

MR. INCE: That's correct.

CHAIRPERSON MILLER: -- and the
Board didn't recognize that?

MR. INCE: I guess not.

CHAIRPERSON MILLER: No, I don't
think we've seen it in the record. Ms.
Bailey, are you familiar with that?

MS. BAILEY: No, Madam Chair. Can
we please have a copy of that?

MEMBER DETTMAN: Madam Chair, we
have Exhibit Number 19, which is an
application for party status from a Mr. Frank
Matthews.

CHAIRPERSON MILLER: Correct, and
we granted that.

MEMBER DETTMAN: Okay. That's the
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only one we have.

CHAIRPERSON MILLER: Yes, now Mr.
Ince said he also applied. Let me just ask
you. You're not on the other side, are you?

MR. INCE: I am on the other side.

CHAIRPERSON MILLER: So there isn't
a 4525 -- wait, what i1s the number? Yes,
there isn't a 45257?

MR. INCE: No.

CHAIRPERSON MILLER: No. The next
door is 45217

MR. INCE: 4521, 4529.

CHAIRPERSON MILLER: Okay. This is
what he just handed you?

MS. BAILEY: Yes.

CHAIRPERSON MILLER: You just
handed Ms. Bailey a party status application
that has Frank Matthews' name on it. That's
what we just -- which we just granted.

MR. MOY: Madam Chair, perhaps the
petition that's attached to Exhibit 19 has Mr.

Ince's name on the petition.
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MR. INCE: Thank you.

MR. MATTHEWS: I think what the
confusion probably lies that my neighbor, he
signed it on the February 28 Notice of
Opposition to Zoning Request under, and I
guess the form, exact form that was sent to us
wasn't actually completed, but in its place
was this with the signatures, and it's dated.
It also has your stamp on 1it.

So I guess the question is did he
actually have to fill out that form that I
filled out, and that's what he probably didn't
do, and that's why he's not a party status.

CHAIRPERSON MILLER: Okay. Yes, I
mean, that's true. What the form does is it
makes the case why you're impacted differently
from the general public. I understand it
should be the same as Mr. Matthews, basically.
Your interests, I would think, are the same,
so if Mr. Matthews wants to let you join in
his party status --

MS. MONROE: Madam Chair, can I
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just --

CHAIRPERSON MILLER: Is that a
possibility?

MS. MONROE: You can handle this a
lot of different ways. I mean, you can waive
the -- you can waive the reg that says you

have to file before. You can ask him the
questions orally. He can answer them now and
make his case. It doesn't have to be in
writing.

You could have him make his case,
and since you haven't heard from the ANC
anyway, you may want to keep the record open
until you hear from the ANC, and he could put
in a party status, written information after,
if you feel more comfortable with that, or he
could join with Mr. Matthews if, you know, you
guys decide you want to go together and argue
the same thing.

I mean, because he's here, I don't
see any harm or prejudice to anybody. Mr.

Sikder i1s here. He knows he's here. You
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know, any of those routes I think would be
acceptable.

CHAIRPERSON MILLER: Okay. Thank
you. All right. Wait, stay here. Let me ask
you this. Basically, it looks like you could
probably easily establish party status on the
same grounds as Mr. Matthews, since you're an
abutting neighbor. Would that be your case?

MR. INCE: Sure.

CHAIRPERSON MILLER: Okay. Now I
think it might make most sense, but if you and
Mr. Matthews coordinated your, you know, your
case, 1f that's possible.

MR. INCE: That's fine.

CHAIRPERSON MILLER: Because 1it's
the same concerns, I believe.

MR. MATTHEWS: Right. Correct.

CHAIRPERSON MILLER: Okay. That's
fine. So you could be one party. We just
need to pretty much, I think, find that -- Mr.
Ince, is that it --

MR. INCE: Yes, correct.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

53

CHAIRPERSON MILLER: -- 1s also
entitled to party status. Is that the
consensus of the Board? Okay. We haven't
gotten very far along in the case, so I'm
sorry. There is sometimes some confusion with
these 1issues, so we will grant you party
status, and you can be a joined party with Mr.
Matthews, so you can present together, because
you can't -- we're not going to have you ask
the same questions, vyou know, after Mr.
Matthews asks questions, so you use the same
questions, you know.

MR. INCE: Yes, I understand you.

CHAIRPERSON MILLER: Okay. There
you go. All right. So that's done, and where
we are now, backing up, what we've said is
there 1is a question of the posting, and,
however, that the interested parties are here,
so we're going to go forward with this case.

If the Board determines to leave
the record open for other information such as

the ANC, if they were at all to come in, we
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may do that later on, but we're not going to
postpone the case because of the posting. Is
that correct? So is that the consensus of the
Board, unless somebody has more concerns
about that? Any other concerns? Okay.

VICE-CHAIRMAN LOUD: Madam Chair,
I don't want to postpone --

CHAIRPERSON MILLER: Okay.

VICE-CHAIRMAN LOUD: -- but when I
do get an opportunity to ask some questions,
I do want to ask Mr. Sikder some additional
questions regarding that.

CHAIRPERSON MILLER: I think we're
there now, yes.

VICE-CHAIRMAN LOUD: Thank you. I
just wanted to follow up with you, Mr. Sikder,
on some of the posting questions. First,
Exhibit 15 in the file is a letter from the
Board of Zoning Adjustment to you, and part of
the letter requires that you post your sign on
the property, and then it says that you come

back and check it every five days and replace
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it if necessary, and then Exhibit 9 is also a
letter from -- it's a form letter from the
Board of Zoning Adjustment to you, and it
pretty much has the same requirement regarding
posting the sign, taking a photograph of the
sign, and then coming back and checking it
every five days to make sure that no one has
removed it so that, obviously, neighbors would
have notice.

Now in this case, the mneighbors
are here and learned about it, but I wanted to
ask you if you could walk me through exactly
how you posted in this case, and did you go
back to the property and check it? Did you
personally go, or did an agent of yours go?
And Jjust, again, share with me. Just
elaborate a little more about how posting was
accomplished in this case.

MR. SIKDER: Well, yes, I noticed
he just post it. I mean --

VICE-CHAIRMAN LOUD: I'm sorry, I

couldn't hear you.
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MR. SIKDER: Yes, I visited the
posting, but I -- now it is -- I mean, this
gentleman is showing the pictures. I mean, I
need to check it again if it was posted in the
right place, in our lot. I cannot be -- now
I'm not hundred percent sure 1f it had been
posted in my lot or not.

VICE-CHAIRMAN LOUD: Did you hire
someone to post it for you?

MR. SIKDER: No, no, we did
ourself. We did ourselves.

VICE-CHAIRMAN LOUD: Okay, and who
is the "we"?

MR. SIKDER: No, I have other -- I
have my employee. I mean, they actually -- T
didn't post myself, but I'm saying I sent
somebody to put it.

VICE-CHATIRMAN LOUD: Okay, and just
again, to help me sort of f£ill out the gaps on
me, at least on this issue, once it was -- do
you remember when it was posted or when you

directed your employee to post?
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MR. SIKDER: Yes, I think it on the
paper. I don't remember exactly the date.

VICE-CHAIRMAN LOUD: On March 107

MR. SIKDER: Right. Right.

VICE-CHAIRMAN LOUD: Okay, and
once you did it on March 10, do you remember
the dates that you went back out to check it
and make sure that it was, A, in the correct
place, and B, still posted?

MR. SIKDER: No, I saw the sign,
yes. I saw the sign, yes.

VICE-CHAIRMAN LOUD: Do you
remember when you went back out?

MR. SIKDER: I, really, I do not
remember. I don't remember that.

VICE-CHAIRMAN LOUD: I'm sorry, I
couldn't hear you.

MR. SIKDER: I do not remember.

VICE-CHAIRMAN LOUD: You do not.
Okay. Okay. Thanks.

CHAIRPERSON MILLER: I would 1like

to follow up on this, too, because you have

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

57

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22
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posting. This is the picture?
MR. SIKDER: This is the picture.
CHAIRPERSON MILLER: Is this in the
wrong place or the right place?

MR. SIKDER: That's what was

posted. I mean, I thought that's my -- that's

the right place, but, I mean, we thought -- I
mean, I thought this is the right place.

CHAIRPERSON MILLER: You think it's
the right place? Let me just ask the
neighbors. Is this the property?

MR. MATTHEWS: That's not Lot 20.

CHAIRPERSON MILLER: You're saying
-- 1s this the property that we are
considering today?

MR. MATTHEWS: The number is -- if
you could get a magnifying glass, you could
see that number 177 --

CHAIRPERSON MILLER: Put on the
mic. Wait. Put on the mic, please.

MR. MATTHEWS: Oh, I'm sorry. Yes,
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that is not Lot 20. That is actually on the
square 5116. I don't know the exact actual
property that it is, but that sign has Case of
17737 posted on that sign.

CHAIRPERSON MILLER: Now, Mr.
Sikder, is this -- do you intend -- this is
not the property that you were intending to
build your house on, though, right? You're
intending to build your house between these
two neighbors? 1Is that correct?

MR. SIKDER: Right. Right. That's
correct.

CHAIRPERSON MILLER: So how do you
explain your putting the sign on the wrong
lot?

MR. SIKDER: It looks to me we just
got confused. I mean, maybe I made a mistake.
I mean, now I can realize that, yes, it was --
I think it was posted in the wrong place.

CHAIRPERSON MILLER: Okay. We were
getting beyond this issue, but I think it does

raise some concern, so I just want to explore
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it just a little bit more. Let me ask the
neighbors. Can I call you the neighbors,
because you're a joined party now?

MR. INCE: Sure. Right.

CHAIRPERSON MILLER: Do you think
that there is a concern with respect to notice
to others by the fact that this sign is in the
wrong place?

MR. MATTHEWS: I guess my 1issue,
it's not really going to change anything as
far as your decision based on how you
determine the zoning variance. I don't think
that's going to be the bottom line of what
we're talking about here, so I'm just bringing
that up because I've been questioning the
Applicant's sort of Dbackground from the
beginning, because I've checked some other
things, and his license has been revoked in
the city for a couple of times, at least
three.

CHAIRPERSON MILLER: Okay, so

you're thinking it goes to the credibility
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issue that you raised.

MR. MATTHEWS: Correct.

CHAIRPERSON MILLER: Okay. I just
want to make sure it doesn't go to somebody
else would be here who really should be here
if it were properly posted.

MR. INCE: To be honest, we've got
a problem, because not only is it posted in
the wrong location, what he is showing here on
his video is not the right location, either,
so the guy doesn't know what he bought or what
he wants.

CHAIRPERSON MILLER: That goes to
Mr. Dettman's question about the photographs
being wrong.

MR. INCE: Yes, he doesn't know
what he has. Where would you go build, on
whose property?

MR. SIKDER: We're going to build
on --

MR. INCE: On whose property?

MR. SIKDER: Lot 20.
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MR. INCE: Where, on that diagram
you're showing me there?

MR. SIKDER: No, that's the diagram
that's shown here. That is the exact
location.

MR. INCE: No, no, no. You're
showing me that diagram there.

MR. SIKDER: No, this --

MR. INCE: We have to correct you.

CHAIRPERSON MILLER: Okay. Well,
hold it here. Do you want to just respond,
though, to Mr. Dettman's concern about the
photographs, that they're showing the wrong
property, as well?

MR. SIKDER: I truly think it is
difficult. I mean, I did not visit a lot of
times, but, I mean, I thought this is the --
I still believe this the right lot. This 1is
-- I mean, this is the right lot. This is the
same thing shown even in the Office of
Planning. I don't see -- I don't see -- this

picture is wrong. I think this picture is
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okay.

MR. MATTHEWS: Well, if he thinks
this picture is correct, then I'm fighting the
wrong battle.

MR. SIKDER: But regardless, I
mean, the 1issue 1s here that what we are
building in Lot 20. That's, I mean, if you do
not have any other issues, I mean, as --

CHAIRPERSON MILLER: Okay. All
right. Well, as I see it, those pictures
aren't very helpful, because they're the wrong
property, so, you know, we won't give them
very much weight. I think we might as well
continue and hear what you all have to say
today and then decide where we're going to go
with this.

MR. SIKDER: Sure.

CHAIRPERSON MILLER: All right.
Were there other questions from the Board?
Did you have more to say on your application?

MR. STIKDER: No, not at this

moment. I'd hear any concern from the
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neighbors. Then I would respond to any
concerns of the neighbors.

CHAIRPERSON MILLER: Okay. Okay.
You don't have anything more to say right now,
but you'd like to respond later once you hear

their concerns?

MR. SIKDER: Yes. That's correct.

CHAIRPERSON MILLER: Okay. And

then I --

COMMISSIONER TURNBULL: Madam
Chair?

CHAIRPERSON MILLER: Yes, Mr.
Turnbull?

COMMISSIONER TURNBULL: I've got a
question, also, about Exhibit Number 2, which
is a plot plan of the overall site, and it
shows an alley at the back, Polk Street public
alley, enclosed, but as you can see in the
pictures and on the Office of Planning report
on page 2 with the overall plan, that's really
a creek back there.

MR. INCE: Correct.
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COMMISSIONER TURNBULL: So I'm
confused as to --

MR. SIKDER: Well, I mean, this is
maybe, and Mr. Moore can actually maybe better
way, because you're right. Officially, if you
look into that D.C. map, it shows there is an
alley, but in actually there is a creek.

No way nobody can go back from the
back side, and that's the reason we are
showing actually that since we do not have any
access from that alley, we are showing the
parking from the front side. That's -- I
don't know. I mean, this is -- there is --
actually, there is no alley, but DC plat shows
alley. We cannot regulate or we cannot say
anything against or about it.

COMMISSIONER TURNBULL: Well, I
guess I'm just concerned that once again I'm
seeing inaccurate information being presented
to us.

MR. SIKDER: Well, it is not

depends on us, because this map generated by
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the DC Survey Office, and nothing you can do
about it, I guess.

COMMISSIONER TURNBULL: Well, I
think --

MR. SIKDER: This 1is survey, I
mean, we submitted to you. This is done by DC
Survey Office.

COMMISSIONER TURNBULL: But I think
you could present to us a site plan that
actually is accurate, which, in addition to
these documents here -- it just seems that
there is some conflicting information that's
being presented.

MR. SIKDER: I mean, I cannot -- we
cannot delete it from the map, because maybe
D.C. has some other plan. Maybe down the road
in ten years they will f£fill up this creek and
make another alley or something. We really --
I don't know how to -- I mean, that's to make
it sure that we did not show any the parking
comes from the back side, back of the, I mean,

back of the house.
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That's the reason we are showing
the parking garage from the front side. If we
have shown any parking or sort of other way to
come in from the back side, I would say that
would be definitely wrong information.

CHAIRPERSON MILLER: Okay. Are we
ready to go to Office of Planning? Did you
finish?

MR. SIKDER: Yes.

CHAIRPERSON MILLER: Okay. Any
other questions, Board Members? All right.
Good morning, Mr. Moore.

MR. MOORE: Good morning, Madam
Chair, and members of the Board. I'm John
Moore, the Office of Planning, and let me
preface any remarks by stating that we work
fairly hard up front to make sure that by the
time we get to this point, there are no
surprises, and obviously, vyou know, I'm
responding to a number of surprises this
morning.

Among the thing that's basic in
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what we do with an application is to ask the
applicant to, A, contact the ANC. I will also
submit this morning that just as the Applicant
and the neighbors have been unsuccessful, I,
too, was unsuccessful in getting touch with
the ANC.

We also definitely asked the
Applicant to make sure to get reactions from
the immediate neighbors, and that's the point
of my surprise this morning. I thought that
that had been done.

With that being said, as the
Office of Planning reviewed the application
that needed a variance 1in three areas --
that's lot area, lot width, and side yard --
we first went back and looked at why are there
24-foot lots -- notice I said lots -- laid out
in an R-1-B zone, including going back to the
old Sanborn's to look at it, and although the
photograph on page 2 of the OP report does not
show all of square 5115, most of the lots on

the square are laid out at 25 feet.
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Now when the zoners couldn't place
that, the only thing that we could interpret
was that there was an interpretation to that
time that lots would be combined to make the
minimum 50-foot requirement as developed. I
would suspect that some of the lots that are
developed right now were combined to make that
case.

If you 1look at the photograph
again at the lot layout on page 2 of our
report, 1f you go to the far west -- I mean,
left of the photograph, the lots are not even
clearly shown. The first thing you see is a
triangle piece where there's a property that's
developed.

That's the far 1left of the
photograph, and then there is a vacant lot.
That vacant lot is 25 feet. There is a house
on the lot next to it. That's also 25 feet,
and there is a larger house next to that,
which may be 50 feet or even greater.

Again, next to that 1s another
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house on a 25-foot lot with houses on both
sides of it. What I was trying to say is that
there are examples on the block where there
are other 25-foot lots that's been developed.

CHAIRPERSON MILLER: I'm not
following 1t, though. TI'm not sure if
everybody here is. If we're looking on page
2 of --

MR. MOORE: If vyou're looking at
this photograph.

CHAIRPERSON MILLER: Are we looking
where it says 5116, that area?

MR. MOORE: 5115.

CHAIRPERSON MILLER: 5115. Okay.

MR. MOORE: See the extreme left
side of the map? That lot didn't come through
very clear. The whole lot's not there. What
I'm trying to do 1is to follow that down to
this site to show that there are 25-foot
properties, other ones, on the square, some of
them with development on them. Others, such

as this one, are landlocked with development
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on both sides and wvacant.

Looking at that, we then have to
ask the question, "If it's laid out as a legal
lot in the District of Columbia, should we
take the position that that lot cannot be
developed when ©private property in the
District of Columbia is supposed to be develop
able?"

We then 1looked at how this
particular site could meet the variance test,
where we actually can draw conclusions, let
the standards stand for themselves. One, the
lot area and lot width are established.
They've been in place since 1958. Nothing we
could do about that.

If there was an opportunity by
which either of the two gentlemen who are
testifying today didn't have a house on those
lots and this application came before us, we
would recommend denial. Example, on the
corner, the corner that's next to Kenilworth

Avenue, there are four lots. They're all 25
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feet, and they're all vacant.

If somebody came with an
application to our office wanting to develop
one of those lots, we would say no. We'd ask
them about the possibility for combining it
with the lot next door, but in this case,
because there are properties on both sides, I
mean, development on both sides, we had to
look at it a little different.

So taking those two in
consideration, we thought that the Applicant
could pass the test with respect to lot area
and lot width. With respect to side yard, you
are definitely constrained.

Now we could really require that
the Applicant, given these conditions, put in
two eight-foot side yards, but I think then
you're left with a house that's probably 11
feet in width. That's wundesirable. We
definitely couldn't support that.

So what we did is actually looked

at some more recent cases that we'wve had, some
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with this developer, where that same situation
exists. They couldn't make the side yard
requirements, and as opposed to saying, no
because we are sensitive to the impact on
neighbors to saying allow them to have no side
yard, can we negotiate it down to some minimal
number, in this case, three feet.

As a matter of fact, I won't
combined the cases. If you look at the case
that's before this one, which was done by
another person in our office, they came to the
same conclusion.

So as opposed to saying no, we are
saying that this 1s going to impact the
neighbors tremendously 1f there is no side
yard, so let's see what we can do in terms of
minimizing that effect by saying, "Let's put
in a smaller side yard," and that's what we
recommended in this case.

And under that scenario, we
thought that the application met the three-

prong test under the variance requirement, and
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as a result of that, we recommended that the
application be approved, and I'd be glad to
take any questions on it.

CHAIRPERSON MILLER: Thank vyou.
Did vyou evaluate the third prong of the
variance test, no adverse impacts on the -- to
the public, you know, and the character of the
zone plan or on like, you know, the character
of the neighborhood?

MR. MOORE: Yes, we did evaluate
that. I apologize for not mentioning it. On
one, with respect, as I mentioned, our central
theme throughout this was the impact on the
neighboring properties. That's why we opted
for a smaller side yard as opposed to no side
yard, and that's also why I started this
presentation by mentioning the layout of the
square itself, where there are lots similar in

size to this one, some developed and some not

developed. So it is not out of character with

that square, because there are houses already

built on 25-foot lots on the block.
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CHAIRPERSON MILLER: Well, let's
look at your photograph on the last page of
Office of Planning report.

MR. MOORE: Okay.

CHAIRPERSON MILLER: It looks like
that there is a question whether this house is
going to be squeezed in between two houses and
that that's different from the general look in
this picture, which seems to show a lot of
open spaces between buildings.

MR. MOORE: Well, I would question
that there is a uniform amount of open space
between buildings along the block. Keep in
mind, this is just the eastern end of the
square. As you go more toward the western end
of the square 1is where I -- where the
photograph on page 2 is taken that shows the
lot layouts where there are ©properties
developed, and you can look at them and tell
that the houses are pretty close to the
property lines on both sides on those 25-foot

lots on the photograph, if you look at page 2
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again. In other words, this wouldn't be the
first 25-foot property that's close to
abutting properties on that block.

CHAIRPERSON MILLER: But did you
say that the goal of the zoning was that there
be wider spaces between these properties, that
there not be -- so that there not be these 25-
foot wide lots to begin with?

MR. MOORE: That would be the goal
if the lot was laid out traditionally in the
R-1-B zone and it was 50 foot. That's not the
case here, so we either had to come to the
conclusion that the neighboring properties
would be somewhat affected or come to the
conclusion that the lot is not developable.

CHAIRPERSON MILLER: Has Office of
Planning ever taken a position that the lot's
not developable, because it would have an
adverse impact?

MR. MOORE: Not that I'm aware of.

CHAIRPERSON MILLER: Right. Okay.

MR. MOORE: I'm not saying that
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they haven't, but not that I'm aware of.
Generally, we tend to think that private
property should be developed.

CHAIRPERSON MILLER: Well, there
are houses on either side, and you're saying,
you know, if they were vacant pieces of
property, you know, they could be combined.
That's what the Office of Planning would
support, the combination, correct?

MR. MOORE: The example I gave was
the four -- where there are four side-by-side
vacant lots that are 25 feet each, if somebody
came in and wanted to develop one of those, we
would insist that they combine it Dby
purchasing the one next door and having a 50-
foot lot. 1In this case, that couldn't happen,
because there are two existing dwellings on
either side.

CHAIRPERSON MILLER: But it's
possible that those dwellings could purchase
the property.

MR. MOORE: Sure.
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CHAIRPERSON MILLER: Would that be
preferable?

MR. MOORE: If I had my druthers,
yes.

CHAIRPERSON MILLER: I guess my
question is, and maybe you've answered it, but
I just want to ask it again, because, you
know, looking at just, you know, a picture is
worth a thousand words kind of thing, looking
at this picture, is it out of place to have --
would it be out of place to have, you know,
those three houses so close together?

MR. MOORE: Not exactly on this
block. As I mentioned, there are other
examples of 25-foot 1lots that have been
developed already, and you had the same issue
with respect to space between the properties.

COMMISSIONER TURNBULL: That's --
as you said, that's further up Douglas.

MR. MOORE: Yes.

COMMISSIONER TURNBULL: As you went

further up the street --
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MR. MOORE: Further west.

COMMISSIONER TURNBULL: -- you'd
find the 25-foot lots.

CHAIRPERSON MILLER: Is that an
undesirable result but one the Office of
Planning just balances against that a lot
should be developable?

MR. MOORE: We did weigh the
benefits of no development versus how can we
do some development that would be somewhat
tactful.

MR. MATTHEWS: May I add something?

CHAIRPERSON MILLER: You'll get
your chance, okay, and you'll get your chance
to ask Office of Planning questions, too.

Let me ask you this, Mr. Moore,
though. Does that mean that -- you know, we
don't have facts on the open spaces that we
see between the other houses in this picture.
I think that we've heard different comments on
it, but if they also would require variances

to allow them to be developed, and then we
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granted variances for the same reason, would
we be, you know, changing the zone plan?

MR. MOORE: No.

CHAIRPERSON MILLER: And why 1is
that?

MR. MOORE: Because, and I can't
say if they went through the zoning process or
not, there are other examples of this already
on the block.

CHAIRPERSON MILLER: I guess my
question 1is at some point when we grant so
many variances for the same reason, then we've
kind of crossed a line that we're supposed to
grant it for, vyou know, the exceptional
condition, and sometimes a few properties have
the same exceptional condition, and that's
okay, but, you know, if it's like the whole
block, and we're doing all these variances for
that reason, then that sounds like it probably
should be a text amendment.

MR. MOORE: I would totally agree

with that, and as I mentioned, we wouldn't
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support it simply because -- if this case,
let's say, were to be approved, we wouldn't
support another one unless the same conditions
exist by which you couldn't do anything about
spreading out, because there are properties on
both sides, and I used examples at the end of
the block where there are four vacant lots.
We wouldn't support a 25-foot lot there for
development.

CHAIRPERSON MILLER: So looking at
page 2, I guess, you would say that we can
tell from that that this isn't a situation
that repeats itself throughout this block?

MR. MOORE: Again, when I first
discussed this photograph on page 2, I started
at the extreme left end. What you see is the
second lot is undeveloped, and it's 25 feet.
I'm not saying that the owner of that lot
wouldn't come in and use this as a precedent
to say, "Can I develop mine the same way?" and
it would have to be considered under the same

kind of standards by our office, at least.
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If you look at the opportunities
on the block where there is an opportunity to
combine lots, we wouldn't support it, and I
think there's one other example on the block
where there's a vacant lot not far from this
one that's 25 feet in width.

CHAIRPERSON MILLER: My other
question is, I guess, the other surprise that
you were, I think, referring to was that you
thought that the Applicant had discussed this
with the neighbors, especially the abutting
neighbors, and they were on board. Is that
correct?

MR. MOORE: Shock of my life.

CHAIRPERSON MILLER: Okay. So does
that -- would that influence your analysis of
an adverse impact? You haven't heard what
they've had to say yet, but is that a factor
that might tip for the balance?

MR. MOORE: I have a pretty good
feel about what they would say, and I would

have to say that with that kind of
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information, we would have, at a minimum,
reflected that we've had discussions with the
neighbors and what the neighbors consider the
impact to be, so we definitely would have had
that in our report.

VICE-CHATIRMAN LOUD: Good morning,
Mr. Moore.

MR. MOORE: Good morning.

VICE-CHAIRMAN LOUD: Just a couple
of quick follow-ups on your testimony. First,
I think one of the grounds that you testified
OP looked at in terms of evaluating the
appropriateness of the variance relief in this
case 1s that you compared some of the previous
instances where this kind of relief had been
granted, and even with respect to this
Applicant there had been some cases where this
kind of relief where there's side yard
variance needed, you guys took a look at it,
and you found some cases, but it seems to me
that one distinction is that this is in the R-

1-B, and certainly the other case that we're
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talking about today is in the R-5-B, and I
think some of the other cases that I'm
familiar with have been R-5, as well, and, I
mean, as you obviously know, the R-1 has a
minimum 50-foot wide requirement.

So it would seem to me that it's
more of a stretch to grant that kind of relief
where the zone plan kind of contemplates these
larger lot areas, as in this case, again, the
R-1-B, so I wanted you to respond to that a
little bit, in addition to which, I've counted
16 lots on the same side of the street as this
particular Applicant's project, and only three
of those really are 25.

It looks to me 1like three of
those are 25-foot lots, and two of them really
don't have -- they don't seem to have the side
vard problem, because where they're located on
the lot and where the adjoining property is
located, you kind of have that side yard area
already, whereas in this case you don't have

that at all, and if you cross the street, I'm
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counting 24 lots total, with only three that

have 25-foot projects, 25-foot improvements on
them. So is that something that figures into
your overall evaluation, or how is that taken
into consideration?

MR. MOORE: First, I would have to,
of course, get with you in terms of defining
what we call a 25-foot 1lot as opposed to
something larger, but in terms of answering
the first part of your question, the highest
unwritten standard that we considered in this
case, as I mentioned earlier, was should
private property be developable, and we
couched that with, if you look in our report,
the comprehensive plan that states clearly
that in-field lots should be developed. It's
encouraged in the comprehensive plan, so that
was the highest standard that we put in place
in looking at this.

We also, as I mentioned, looked at
if you do this, what's going to be the impact

on neighbors. So as opposed to saying,
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maximize the input, which showed no
sensitivity to the neighbors by allowing no
side yards, let's at least try to put in a
three-foot side yard on this property with the
understanding that the adjacent properties,
the existing ones, already have eight-foot
side yards, and where there's not the 16 that
would be optimally required and best for

neighbors, at least it closed that delta some

way. I don't know 1f that's totally answering

the question or not.

VICE-CHAIRMAN LOUD: Well, let's --
it doesn't answer the question, but let's talk
about that for a second. If you -- if the
solution was the three-foot wide side yards,
and then you still have 25 neighbors that are
-- I guess 1it's 20 neighbors in Exhibit --
what is this, Exhibit 19, I think? I'll find
the number in a second.

Essentially, you still have a
large number of neighbors saying that, "This

is a significant problem for us. This is not
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something that we believe furthers the zone
plan, and we feel impacted by it for light."
There's other allegations raised about water
runoff, but light and air, et cetera.

How does your office come to the
conclusion that that quantity of objection is
pretty minimal and that you've resolved the
detriment to the public good standard by
creating these three -- or by allowing these
three-foot wide side yards?

MR. MOORE: First, we're not -- we
were not aware of that opposition. Obviously,
had we been aware, we would have responded to
that in the application, and, again --

VICE-CHAIRMAN LOUD: Well, now that
you're aware of it now, and you've sort of
heard some of the testimony, does it change
the position of OP as reflected 1in our
exhibit?

MR. MOORE: Obviously, I wouldn't
answer that now without doing a further

analysis.
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COMMISSIONER TURNBULL: Mr. Moore,
I guess the only other question is in looking
on that -- on the little map on page 2, it
looks like at least one of the houses or both
of the houses really may not have eight-foot
side yards.

MR. MOORE: In the OP report, we
said that they're somewhere in the
neighborhood of five.

COMMISSIONER TURNBULL: Okay.

MR. MOORE: It was the Applicant's
personal statement to me off the record that
they had eight-foot side yards.

COMMISSIONER TURNBULL: It looks
like, and I don't know if it's Mr. Matthews'
house or not, looks kind of like it touches
the corner of the lot.

MR. MATTHEWS: Yes.

COMMISSIONER TURNBULL: I'm not
sure.

MR. MATTHEWS: Mine touches the

corner and also yours touches the corner, too.
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COMMISSIONER TURNBULL: Who has the
carport? Do you have the carport?

MR. INCE: I have the carport.

COMMISSIONER TURNBULL: Okay.

MR. INCE: That touches the --

COMMISSIONER TURNBULL: It looks
like they're both pretty close. I would guess
that on Mr. Matthews' house, if one part
touches, and if he has three feet to five feet
himself, he's probably lucky. I'm guessing.

MR. MOORE: You could be right.

COMMISSIONER TURNBULL: I see what
-- I see OP's philosophy in trying to make
them developable. I'm just wondering if this
does get to be a little bit of a tight area
between these. They become row houses.

MR. MATTHEWS: Exactly.

MR. INCE: That's right.

MR. MOORE: It would be tight, and
we wouldn't differ with that.

COMMISSIONER TURNBULL: Okay.

CHAIRPERSON MILLER: MR. Moore, I
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just thought I'd ask you. The comprehensive
plan also has a section dealing with open
space, green space, et cetera. Is that a
section that's consulted, or did the Office of
Planning consult it in evaluating this
application?

MR. MOORE: In the site surrounding
the property, we looked at -- I think we may
have mentioned that where this is not an
onsite amenity within, I think, maybe a block
or two, a half a block or more, is Anacostia
Park and Aquatic Gardens, which does allow
some relief for open space in the
neighborhood, and I'm sure that the neighbors
probably take full advantage of the fact that
that amenity is close to them and probably use
it regularly.

CHAIRPERSON MILLER: Any other
Board questions right now? Does the Applicant
have any questions for Office of Planning?

MR. SIKDER: No, I don't.

CHAIRPERSON MILLER: Okay. Do the
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neighbors have questions for Office of
Planning?

MR. MATTHEWS: Yes.

CHAIRPERSON MILLER: Okay.

MR. MATTHEWS: AS I mentioned in
what we submitted, that's the great concern is
trying to keep intact and preserve the little
history of this neighborhood that's left.
I've always considered this the --

CHAIRPERSON MILLER: Wait. Wait.
I'm sorry. Just as far as our structure goes,
you're going to have a chance to testify, but
I wanted to know if you have a question for
Office of Planning right now. This is 1like
Office of Planning's time.

MR. MATTHEWS: Yes. Okay.

CHAIRPERSON MILLER: Okay.

MR. MATTHEWS: Concerning on the
document that you submitted on page 2, where
you have on scale on that property, and this
is to scale, and for somebody who is not used

to the area, if you actually drove and use
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your eyesight to see, you would see that these
houses are definitely not that close together/
Whether they are built on 25-foot lots, as he
suggested, or on 50-foot lot, they are not up
on each other.

You drive down there to this day
and use your eyesight, you will not see any
house looking like a row house. You will not
see that on either side of the street on
Douglas Street, nor would you go further into
the neighborhood of Eastland Gardens and find
anything close to that type of environment,
and this is my main concern is establishing
row houses.

You have fire issues, you know,
and that's my question for the Office of
Planning is that, you know, they may have
these -- I don't know how they sort of like
make these rules up as they go, but, you know,
they need to actually take into consideration
these older neighborhoods and think about

that, because for the Office of Planning, too,
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I don't know if you've ever seen that
publication for this neighborhood, and you
would see that these houses definitely had a
lot of land from the very beginning, and
that's just information for the Office of
Planning guy.

CHAIRPERSON MILLER: Is your
question whether Mr. Moore has actually seen
the neighborhood?

MR. MATTHEWS: Yes. Yes, I mean,
actually eyesight and looked, because looking
at your page 2 and looking at this, those
lines are all close and butted together, but
you see a further gap in between when you look
at the last page.

Mine is not -- mine is black and
white, so you really can't tell, but then you
can actually begin to see the gaps in these
houses, but when you actually drive there and
see for yourself, then you really see that
these houses are definitely not close together

by no shape, form, or fashion. So it's sort
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of out of character to try to squeeze
something in between these houses at this day
and time and then say it's part of Office of
Planning's to develop it.

CHAIRPERSON MILLER: Mr. Moore?

MR. MOORE: First, I'm extremely
familiar with the area. I walked it many
times, lived very close to it from time to
time, and vyour depiction, especially of
Eastland Gardens, is accurate.

They're very nice homes that's
been there for some time. The density goes up
as you go toward Eastern Avenue where the
apartments are, and I guess 1it's just your
perception versus mine in terms of there is
space between all the houses on your block.

It's just my contention that on
the 25-foot lots, that there's simply not what
you would consider maximum space as 1is
exhibited between your house and the one on
the other side of you, but I don't question

your characterization of the lot.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

95

MR. MATTHEWS : That's the only
issue I wanted to bring up for them.

CHAIRPERSON MILLER: I'm just --
I'm kind of confused, though. I mean,
basically is what would happen here something
that you've seen 1in other parts of the
neighborhood, this kind of close
configuration, as close?

MR. MOORE: As I testified to, and
again, Madam Chair, I'm not saying on this
record now, nor do I believe that this isn't
an extreme example of the minimum space
between properties as opposed to others on the
block. I'm saying there are still examples of
properties 25 feet wide being developed with
normal sized houses.

I am very sensitive to the
Applicant, to the neighbors' concern that this
is in essence creating -- beginning to make
that community a row house district. I can
understand the feeling for this. Again, we

still had to weigh should we in our
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recommendation to this Board say that this
property is not developable in the District of
Columbia.

CHAIRPERSON MILLER: I wunderstand
that. I just want to get the picture of the
neighborhood. 1Is this something that is
pretty -- would be pretty different as far as
the three houses being so close together like
row houses?

MR. MOORE: If I characterized the
Eastland Gardens mneighborhood, I would say
yes, 1t is.

CHAIRPERSON MILLER: Yes, it 1is
different?

MR. MOORE: Yes.

CHAIRPERSON MILLER: Okay. Thank
you. Any other questions? Okay, so now,
looking out at the audience, I see that the
ANC is not here, so therefore we now would
turn to the neighbors to present any testimony
or evidence you want in support of your case

in opposition to the application.
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MR. MATTHEWS: Yes, well, sort of
to restate some items there, like I say, I'm
very concerned about the green space. Am I at
that point where I can sort of generalization?

CHAIRPERSON MILLER: This 1is your
time.

MR. MATTHEWS: Okay. I'm really
concerned about the green space in that area.
I'm also concerned about trying to keep the
character of that section of the neighborhood
as close as it was in the beginning from --

I was actually born in that area,
and the house was built by my grandfather in
1907, and now I'm the owner of this house
that's in question abutting this property, and
there was only a cherry tree located there,
and I've always, from --

For the last ten years, I've been
inquiring about all of these ©properties
adjacent to us through Office of Planning and
trying to find the tax, the owners of these

properties, and for some reason, people have
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lately have been coming up, and I'm trying to
figure out how they're acquiring these
properties when they've never been in the tax
sale or because the owners of these properties
have passed away, and I've been inquiring with
the city for years and years how do you obtain
this property when the owners doesn't have any
type of relatives that took over this
property, and yet you're telling me I can't
obtain it.

And the tax sales, they don't have
any record where they've ever been on tax
sales, but yet 1lately, in these 1last few
years, people have been able to acquire these
properties that have never been listed in the
tax sale.

And I'm trying to figure out how
they're pulling this off when every year I
call to try to find out, and the only
questions, answers that I get, "Well, sir, if
it's not on tax sale, you can't -- you can't

put a house on tax sale without it coming on
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the tax sale," because some kind of way now
they're buying these properties in this last
frontier very -- because I said this is the
last frontier, because this northeast
neighborhood has always had these parcels of
land for over a hundred years.

It's part of the 1lily garden, I
mean, lily pond and Aquatic Gardens. This is
documented all throughout. This thing has
been around for over 200 years, and --

CHAIRPERSON MILLER: What thing has
been around for over 200 years?

MR. MATTHEWS : This whole
neighborhood.

CHAIRPERSON MILLER: The
neighborhood?

MR. MATTHEWS: Yes, and, you know,
it's documented in this pamphlet. It's part
of D.C. record.

CHAIRPERSON MILLER: Are you going
to put that in the record when you're done?

MR. MATTHEWS: I would love to, if
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I can.

CHAIRPERSON MILLER: You can.

MR. MATTHEWS: Could I give it --

CHAIRPERSON MILLER: Ms. Bailey,
but when you're finished with it.

MR. MATTHEWS: Yes, and --

CHAIRPERSON MILLER: But you need
to show it to the Applicant, also.

MR. MATTHEWS: Right. It also has
the houses in there and tells how the
neighborhood got started and the whole nine
yards.

CHAIRPERSON MILLER: Is this an
historic neighborhood, or it's just an old
neighborhood, but has it been determined to be
historic by HBRB?

MR. MATTHEWS: It's been historic.
That's what that's coming from, the historic
records there, preservation, D.C. Preservation
Office. 1I've had people come to my house
constantly. I mean, they're putting for green

space purposes.
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I have a listing even where they
did a water retention thing just a couple of
months ago for this same property where the
mayor 1s coming out there 1in a couple of
months to look at what they've been doing to
try to keep the green space in these areas.
This is something that the District 1is
constantly --

That's what I'm saying. I'm sort
of -- I don't know how the Office of Planning
is doing certain things when the other
sections of D.C. are doing the opposite in
trying to keep the green space, because
there's been mention of trying to --

All these abutting properties 1is
unique to the area of D.C., and they're aware
of that in this area, and they've been trying
to like first give the abutting property the
opportunity to purchase these properties
before they even go to tax sale, so they can
eliminate, because they don't want --

Most of these spaces, 1like they
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say, they say it's 25 feet, but the space is
not even 25 feet. The space, we've measured
it as of yesterday. It's 17 feet. This is
all it is, and you've got to remember that
D.C. government didn't have any government
when this -- when my grandfather built this
house and the neighbors did the same thing.

There was no D.C. government
coming along putting how much space you had.
It was already there. It wasn't until like
the late fifties that D.C. government began to
even talk about some type of subdivisions in
that area, and these houses was already
sitting there.

I mean, I have pictures from
people standing on the dirt with no sidewalk,
you know. That proves this, that these houses
was already there, but the government came
along, and they had to start somewhere as a
basis.

I understand how things work. You

have to start somewhere with a foundation to
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carry forward, but sort of like when things
are moving along, you have to grandfather
things in that was already in place, and this
is sort of what's going on with this part of
the section of town is that now, because the
property values are increasing, then you're
having people just trying to come along and
make a buck, and they could care less. They
have no stake in D.C. whatsoever, none.

If you ask them, "What's this
corner -- what's the street around the
corner?" they couldn't tell you, because they
have no interest. They're only trying to come
in and make a buck and walk out, and they
could care less if they squeeze a house right
next to any house anywhere, and I challenge
anybody, too.

So far, there has been no houses
built on this street, so I don't know where
this is coming from, sort of, because I know
that this Applicant has also -- some kind of

way he acquired one of these properties close
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to the corner. I found that out just
recently.

On the corner of Kenilworth
Avenue, he's acquired that, and I went through
the court records, and I still can't
determine. He got it through a tax sale. I'm
trying to figure out how did he get it through
a tax sale, because it never was up for a tax
sale, but yet now they have a lawyer where
they're putting papers in to go through court
to try to get it in his name.

So I'm sort of lost on how the
District is running the operation with these
little parcels of land, and then they're not
notifying people that's right there in the
area, and I'm finding out all of this now
basically is when the Applicant put in this,
and I got the notice from the Board of Zoning,
no one else.

It's only because I got a general
little piece of paper, and I really had to

read it three or four times to try to figure
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out what was going on, and then when I finally
called and got some explanations is when this
all began, and I've been tracking down certain
things and finding out that this Applicant has
also purchased another property just on the
corner, but he can't do -- now what I'm
hearing, the Office of Planning just say he
can't build on that, because there's four
parcels of land there. He only has one, so
now he has a problem with that.

So, but whatever is 1left on the
Douglas Street, which is there are other
little small, unique pieces of property that's
less than 20 feet wide. I'm sure he's trying
to purchase those, also, if he hasn't already
done so, and he wants to do the same thing.

It's like squeeze something that
close. You're talking about just having a row
house. You'd have nothing in between there,
nothing, and you're talking -- that is
changing the character of the neighborhood.

There's no shape, form, or way you can say
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it's not when you can drive down the street
right now and see that these houses all have
space in between, and this is all that I'm --

This 1is my basis for the whole
thing is the green space, and it's going to
create other problems, because I'm sure even
just to try to build some, a house of that
magnitude in between, you're going to cause
disruption, and you're going to cause damage
to the existing houses in the construction and
working in that narrow environment. It's got
to happen.

You're going to have drainage. I
mean, it's all kinds of things that the Office
of Planning hasn't really addressed, you know.
They've only addressed the 1issue of the
property being of value to D.C.

We'd be paying taxes just like we
pay taxes now for the land if we had the
opportunity to purchase it. If somebody came
to us and said we could purchase it, we would

have purchased the land. We wouldn't be
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sitting here, and I've suggested that to the
Council people. I wrote them letters.

It's hard to get answers back from
people now, because I've suggested that it's
just like similar to a law where they have for
people who  have in rental houses or
condominiums. They have a first right to
purchase, and I'm saying the same thing for
these abutting lots throughout this 1little
Ward Seven and Eight district, because what's
happening is he's doing this everywhere.

Applicants just like this are
doing the same thing throughout the city in
these low income neighborhoods. They come in
there, and they're squeezing properties into
places they shouldn't be. I mean, they're
even putting in apartment buildings right next
to little teeny houses, in between, because
nobody's challenging them.

No one is challenging it, and the
process that you have here, if nobody would

challenge 1it, then applicants walk right
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through, because there's nobody standing up.
I don't even have an ANC person that's
representing us. They're supposed to be in
our district that have so much weight, and yet
that's part of the process you have, but if a
person is not in the right environment and the
right neighborhood, they lose out on these
kind of things, and this is the only thing now
that I'm trying to put a stop to, and
somebody's got to stand up now and recognize
that it's time for the District to change the
thinking on how they do certain things, and
this is why I'm here is because I think the
Office of Planning needs to 1look at it
different.

I think the Board needs to look at
it different. They can't use the ANC, because
the ANC in my neighborhood is not equal to the
ANC uptown. It's that simple. It's a fact.
They could care less.

I mean, they could care less, and

it's Jjust going to upset the balance and
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character of the neighborhood, and, like I
say, you have other offices within D.C. who
are trying to do the opposite. They're trying
to do the opposite, you know. They're trying
to keep green space in between.

They're trying to maintain the
integrity of the neighborhood. You know, they
realize it's a lot of history going on with
that neighborhood, and this is going to change
everything, and this is coming directly from
the subway, somebody walking from the subway,
because I'm having -- I have what they call --
where they did one of these.

My house has sort of been chosen
for 1like a flower rain garden type of
situation, and one of the reasons they chose
my house 1is because I was situated close to
the subway. You can walk from the subway
right across the bridge, and then you're right
there at my house, and they built a rain
garden right there that runs down. It'll be

blooming. This is where the mayor will be
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coming out there in a couple of months in May.

It's scheduled already, and the
water sort of cascades down my driveway into
another section that they put flowers and
everything in, and they're having -- they're
going to put a sign right there in the bed of
that property to say that, you know, because
they want to try to do this other parts of
D.C., not just mine.

This is just something, a grant
that they got, and they're trying to do it in
other places to maintain green spaces and
everything, and what the Office of Planning is
doing is something totally opposite of what
they're doing, and they, you know, they're
sort of like, "Well, we can't really get in
between this. It wouldn't look good for us,
but you need to try to pursue this."

So, like I said, this is why I'm
here, and I think that all people in this
situation should first have a opportunity to

purchase these properties before, especially
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when they're in a tax sale, because they
purchase these houses for -- these properties
for less than two grand, and the property
owners could have easily came up and purchased
this property their self if they known what
was going on, but they're sort of being
handled under the radar, and, like I said, I'm
not understanding how he obtained these
properties when they never was listed under a
tax sale.

MR. INCE: Ask him the question.

MR. MATTHEWS: I mean, I just don't
-- I don't know how he's doing 1it.

CHAIRPERSON MILLER: Do you want to
respond to that right now?

MR. SIKDER: Yes.

CHAIRPERSON MILLER: Okay.

MR. SIKDER: I'm very surprised.
I mean, I forget. What's your name?

MR. MATTHEWS: Frank Matthews.

CHAIRPERSON MILLER: You need to

speak into the mic. Microphone.
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MR. SIKDER: This particular lot
was on the market for eight months, and there
was a big sign at Long & Foster last year.
Nobody approached to buy it, and now you're
telling me you didn't know how did I acquire
this lot. That's very surprising.

There was a big sign with Long &
Foster for eight months, and now you're
telling me that you don't know how did I
acquire this? That's very surprising.

MR. MATTHEWS: No.

MR. SIKDER: Yes, there was a big
sign.

MR. MATTHEWS: What I'm -- this is
-- you're not hearing what --

MR. SIKDER: You just said that you
don't know. You didn't know how did Applicant
acquire this without even you didn't know how
to get it. I didn't get this from tax sale.
It was on the market, so you should not, I
mean, make that type of allegation. That's

not true.
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MR. MATTHEWS: How do you support
this application?

MR. SIKDER: No, that's different.
We are not talking about -- that's not the
issue right now.

MR. MATTHEWS: Okay.

MR. SIKDER: You just said that the

Applicant is buying from where you don't know,

and you should have -- okay, even right now,
you buy it. I have no problem. I'm not
saying. My question is the lot is vacant. I

bought it. It's 25 feet.
I mean, it cannot be built any
house within this, I mean, without the

variance of zoning, and if you wish, you buy

it. I have no problem. I would sell it to
you. You will make -- I mean, I have no
problem.

MR. MATTHEWS: And this is back to
what I'm challenge. He's putting in what the
sign came up, and my question is how did they

obtain that property when it would never --
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the owner of that property was dead, and I was
told that you couldn't possibly get that some
kind --

So some kind of way, they made
this world up with the Long & Foster some kind
of way, because you -- all the -- everybody
that's associated with you is for your
company. The lawyer that you have is part of
that.

CHAIRPERSON MILLER: Okay, we can't
-- we can't really go down this road too far,
but, I mean, your point was you didn't get to
-- you didn't get to buy it in the tax sale.
His point is, well, you could have bought it
from Long & Foster. You can buy it now. Is
that -- I mean, we can't -- we have -- but
that's kind of outside our proceedings, just
so you understand.

MR. SIKDER: No, no, no. My
question to you, his allegation that he didn't
know how did he acquire that. It was -- this

property was on the market for eight months,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

115

and everybody -- there was a big sign at Long
& Foster, so if you are a neighbor, you should
have seen that, and I bought -- I acquired
through this, through the MLS system, so you
cannot say you didn't know it. Even right
now, you buy it from me. I have no problem.
Would you buy it? There you go, I mean, if
you want to buy it from me.

MR. MATTHEWS: We'll buy it for
what you paid for it.

MR. SIKDER: Okay, well, that's
fine with me. We'll go ahead.

MR. MATTHEWS: Okay.

MR. SIKDER: That's my point. I am
having this lot. I'm paying the tax. I am
taking care of this, and, I mean --

CHAIRPERSON MILLER: Okay.

MR. INCE: On the issue of taking
care of the lot --

CHAIRPERSON MILLER: I'm not sure
if that's the issue here. I don't think it
is.
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MR. INCE: No, no. He says he's
taking care of it.

MR. SIKDER: Taking care means the
financial. I'm paying the taxes.

MR. INCE: No, no, no. That 1lot,
how long ago you bought the lot?

MR. MATTHEWS: Like a month.

CHAIRPERSON MILLER: I don't think
-- this is really not our issue, but you know
what? I mean, it's possible at the end of --
it's possible at the end of these proceedings
you all will talk, and maybe you'll be able to
work this out, and we won't have a case here
to decide.

MR. SIKDER: It's more -- okay, now
other issue here, this area is not historical
district. This is not designated as a
historical district, so, I mean, 1in the
historic area, yes, you cannot build second
ways without the character, but here we are
not -- we build a lot of houses with three

feet, even this 19 feet wide with three-foot
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side yard.

I mean, when you build it, then
you can see it. It doesn't look -- it's
pretty -- I mean, I don't see, really. I

mean, nobody's seen even the other houses
we've built. We really didn't see any
complaint or any other issue. It looks pretty
good, but --

CHAIRPERSON MILLER: It sounds like
-- we're not at -- we're not at closing
argument yet.

MR. SIKDER: That's true.

CHAIRPERSON MILLER: Okay, so where
we are 1s I believe you've completed your
testimony.

MR. SIKDER: Yes.

CHAIRPERSON MILLER: Okay. So the
Board can ask some questions at this point.
There was something to clarify there. We got
a little off track, but, first of all, I would
like to ask if you would put in the record --

show the Applicant and then put in the record
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any of the documents you're referring to that
shows that the Districts or other part of the
District have different plans for this
neighborhood with respect to promoting green
space or what you were talking about with
respect to the rain gardens and things like
that.

I wasn't sure when you were
testifying whether that went immediately to
the -- I wasn't sure whether it went
immediately to the property we're talking
about or just your block in general or what
when you were talking about the rain garden
and the mayor's coming to --

MR. MATTHEWS: Right, and --

CHAIRPERSON MILLER: I didn't --
what I don't understand is does your point go
to the general protection of green space in
your area, Or was it going in particular to
the property at issue with respect to, you
know, rain garden and open space?

MR. MATTHEWS: With the rain garden
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aspect of it is the District in general is
trying to maintain green space, and this is
why they gave a grant for these programs where
they have selected certain properties to do
these rain garden type cascades and putting in
different plants. They even put in two trees
on my property. It's for -- it's just a
general thing, and they've done this in every
ward.

CHAIRPERSON MILLER: My question is
how does that relate to the property next door
which is at issue?

MR. MATTHEWS: Because it's a rain
burrow on that side of my house, so if you
take the three feet out, that rain burrow
would be affected totally.

CHAIRPERSON MILLER: Okay. Thank
you.

MR. MATTHEWS: And the rain burrow
is right down the side of my property right
now. It might be a picture of it there.

MR. MOORE: Madam Chair, may I make
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one statement, please?

CHAIRPERSON MILLER: Yes, sir.

MR. MOORE: I wouldn't want anyone
to leave this hearing thinking that the Office
of Planning is not strongly in support of open
space, green space, green roofs. I mean, the
comprehensive plan states it over and over
again, and, second, that the Office of
Historic Preservation is in the Office of
Planning. Thank you.

CHAIRPERSON MILLER: But this has

not been designated an historic area yet, has

it?

MR. MOORE: No.

CHAIRPERSON MILLER: Okay. And I
would just say that -- but that doesn't mean

that you don't consider the character of the
neighborhood. It's just a different category
if it's in a historic district.

Are there certain specific impacts
on the light that you have in your property

that would be obstructed by this house being
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built here?

MR. MATTHEWS: Yes. On both sides
of the property. Actually, you can see from
the picture we have here, if you actually can
visualize a house that's 30 feet high squeezed
in between here, there would be no light,
period. The sunshine would be out.

This is exactly Lot 20, and this

121

is my house. This is my neighbor's house, and

these lines are where the space is, the 17
feet. There would be no light, and it would
be no use for anything in between of either
property would be useless for -- I don't -- I
mean, only a -- I don't know purpose it would
be used for for that space, because it'd be
useless for anything.

And then, 1f vyou ever had a
problem maintenance-wise on your home, then
you're going to create real financial problems
for all parties involved, because there's got
to be some type of issues on just how they get

to it. Nobody's even considered that aspect
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of it, and when the house needs a new roof or
new siding or something happens to it, how do
you deal with it by being so close and workers
trying to squeeze into two feet of space with
equipment?

CHAIRPERSON MILLER: And let me ask
you this one other thing. I think you said
that the measurement was 17 feet and not 25
feet.

MR. MATTHEWS: Correct.

CHAIRPERSON MILLER: How do vyou
know that? How can you explain that your
measurements are accurate, and the District's,
I guess, are not?

MR. MATTHEWS: Well, I can use
mine as a base, because, like I said, this
house was built 1in 1907, way before the
District came along government-wise. It was
always there. This space was always there.

Sam, I don't know. Your house was
built roughly like “60, in the sixties when

they started the Kenilworth area over there.
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That was a vacant lot at one point in time, so
I know for a fact, and if his property is
here, and we measured from his house over, it
was 20 foot from his -- from the end of his --
the beginning of his house there to that fence
right there was actually 20 feet, and then to
put any space in between, we came up with the
17 feet.

CHAIRPERSON MILLER: Okay. Thank
you. Other questions? Mr. Moore, do you have
a comment on that, on the measurement issue?

MR. MOORE: If, as the gentleman
just mentioned, if he measured it from the
side of the house itself to the other house,
that's an improper measurement, because they
should have gone from property line to
property line.

MR. INCE: That's right.

MR. MOORE: So it's less than.

MR. INCE: And it's less. If you
go from property line to property line, it

would be less.
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MR. MOORE: And, in addition, it
may also require at some point, if need, a
meets and bounds to establish where the
property line should be, but I would have to
stand behind the District's Office of Surveyor
depiction that the lot is 25 feet in width.

MR. SIKDER: Yes, I have also the
survey. It says clearly this lot is -- I
mean, we have -- it 1s 25 feet. I mean, I
don't know where did you get this 17 feet. We
have clear lot size. Line to line is 25 feet.

CHAIRPERSON MILLER: You're relying
on the survey, or you did something --

MR. SIKDER: Official's. No,
Official's. I mean, we did survey the lot,
yes. We didn't rely on the D.C. Survey
Office.

CHAIRPERSON MILLER: Okay. Other
questions? Okay, and do you have any cross-
examination then, Mr. Sikder?

MR. SIKDER: No, not really. It's

okay.
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CHAIRPERSON MILLER: Okay. Is
there anybody else here who wishes to testify
in support or opposition of this application?
Yes, come forward.

MS. FIELDS: Hello, my name 1is
Sabrena Fields, and I'm on the same lot with
the two gentlemen. I'm next to Mr. Samuel,
okay, and the lot that we're speaking of at
this particular time is a very small lot.

Okay, now I'm not sure how to go
about to check the measurements between each
lot, but I think it needs to be done, because
if not, we're going to be down here again for
myself and Mr. Samuel's lot.

MR. MATTHEWS: Because she's the
lot where we had the incorrect pictures for
it.

MS. FIELDS: Yes, the information.

MR. MATTHEWS: That's her --

MS. FIELDS: His pictures of my
lot and Mr. Samuel's lot in between our homes,

not these two homes.
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CHAIRPERSON MILLER: The lot
between your homes?

MS. FIELDS: Yes.

CHAIRPERSON MILLER: I'm just
curious. Is that owned by somebody else, or
is 1t owned by either you or the other
neighbor?

MS. FIELDS: That part I'm not
really sure of.

CHAIRPERSON MILLER: Okay. Okay.
Any Board questions? Do you know who your ANC
is?

MS. FIELDS: No.

CHAIRPERSON MILLER: Do you?

MR. MATTHEWS: I had a name for
someone named Dorothy, but, like I said, it's
impossible to contact her. I have the number,
but --

CHAIRPERSON MILLER: You never
receive notices for meetings or anything like
that?

MR. MATTHEWS: Never ever, and,
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like I say, we sent a letter to her. I even,
like I said, I actually contacted -- I called.
Since I sent the email to each ANC for whether
it was Ward One, Two, Four, Five, makes no
difference.

Nobody responded, so I finally
contacted someone by phone, and I talked to a
young lady. I'm not going to call her name
in, and she said, "Well, you know, people have
jobs. They have other things to do. TIf they
can't respond, then you can't hold them," and
I said, "You know, I'm not --."

I don't understand how the
District can allow somebody to have that much
authority when this 1s the way. It's
lackluster. There's no responsibilities.
Like 1it's Jjust a perception, but it's not
real, and 1t only applies to certain
neighborhoods.

That's all I can say about it, you
know, because I'm sure Uptown is not treated

-- their ANC is not working the same way as
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this Ward Seven is working, you know. I even
contacted my Council person. I haven't heard
from her yet, you know. I sent three letters
to her, tried to call her on the phone, sent
three emails, haven't heard from her, and
that's the Council person.

So, you know, it's just a fact of
the neighborhood, and this is why we're here
now, because if we don't put up a force, it
won't be any force, because we don't have
anybody speaking in our behalf.

CHAIRPERSON MILLER: Right. Okay.
I hear you. I just want to say that, you
know, ANCs are elected by, you know, their
neighborhood every two years, and if your ANC
is not doing their job, maybe you all should
run, or get somebody who will represent you
all, because there's a lot going on in your
neighborhood development, and you should have
somebody looking out.

So, okay, that's all I have to say

about the ANCs right now. Anything else? So
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there's nobody else here wishing to testify in
support? We heard you. We're now to closing
argument, then.

MR. SIKDER: Well, I mean, the
closing I would like to say that I do not know
what -- we don't -- the lot is 25 feet.
Nothing we can do. We cannot enlarge it, and
I hear the frustration of neighbors, but
without constructing any building, I mean, I
don't know what I could do with it.

I bought it. I'm paying taxes,
and, I mean, if you give variance, I would
like to build a house there, but if, I mean,
this is -- I mean, that's my point. I don't
know what could I do with this lot.

I bought it. Now I'm just -- I'll
be paying the taxes and forever. I mean, you
have to look into this way, and if neighbors,
they want to buy this property, it's fine with
me, I mean, to let them buy it, and then
they'll, you know, get adequate -- all the, I

mean, larger lot and larger, I mean, other
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that, but if they will not buy it, then I
request you to approve this, approve my case.

MR. MATTHEWS: I mean --

MR. SIKDER: That's all.

MR. MATTHEWS: Well, the 1lot was
purchased for $20,0007?

MR. SIKDER: No, actually.
Actually, it was -- I think it's $25,000.

MR. MATTHEWS: So if he gave you
$25,000, that would be the end of the deal?

MR. SIKDER: With my taxes, vyes.
It's fine with me. All of it is paid. I
mean, I'll --

MR. MATTHEWS: It's up to Sam.

MR. INCE: Listen, the lot was
purchased for $25,000. When Long & Foster
came and put a sign up, I inquired what the
cost of the lot is. They told me $60,000.

MR. SIKDER: That's right.

MR. INCE: Thank you, and if they

sold it to you for $25,000, at least, if they
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had some decency, you know, I'll come back and
I say, "Hold up. Well, I'm getting an offer
for $25,000. Can you match it?"

MR. SIKDER: Sure, I mean, you buy
from me. You don't have to go for differ, I
mean.

CHAIRPERSON MILLER: You know,
okay, this is something that you all can talk
about. I don't think we're going to decide
this issue today.

MR. INCE: In conclusion, what I
would like to say is that once you set a
precedent, once the -- if the Board allows
that gentleman to build, who has no interest
in the neighborhood, who will not be living in
the neighborhood -- all he has is a financial
interest to make some money. Once that --

CHAIRPERSON MILLER: Okay, let me
say I know --

MR. INCE: Okay, once he has, okay,
is a financial interest. That's all he has in

the neighborhood. Once that precedent is set,
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if not him, others will be coming back, and
based on the precedent the Board set, the
Board will have no other course but to
continue granting the leeways that they're
asking for.

CHAIRPERSON MILLER: Okay. Let me
-- we hear you. We've heard that, and I want
to say, you know, we have our procedures, and
the Applicant gets the last word.

MR. INCE: Okay. Right.

CHAIRPERSON MILLER: But we have
heard you, and this is a variance case, and we
look at those three tests, and I know you've
addressed very strongly the adverse impact
aspect of that test. There are a lot of --
there are a lot of concerns we've heard and
problems that we're going to be considering,
so, you know, if you all --

I think it's the consensus of the
Board that we're not going to decide this
today. Is that correct? Okay. So if you all

settle this out of this hearing, out of this
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case, you know, you can let us know, and there
may not even be a decision.

I think we're going to set it for
decision, and then we'll see whether we want
to leave the record open for anything, whether
we want to require some kind of measurement,
or I'm not sure. Hold on. Let me look at the
calendar first.

All right. I mean, the first
natural date to continue this to would be May
6 for a decision, and I'd like to, you know,
see whether that's a good time with respect to
if you all are going to be doing any
negotiating, we want to leave enough time for
that.

MR. SIKDER: It's okay.

CHAIRPERSON MILLER: Okay, so we
can set it for May 6, and that would be our
decision date. We wouldn't be taking any
testimony or anything on that date, and let's
discuss, I guess, Board Members --

MR. SIKDER: You would like to send
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you, I mean, in case 1f it does not work it
out, you would like to send you the survey and
other issues, I mean, if you'd like to?

CHAIRPERSON MILLER: That's what
the Board is going to discuss now. There's
been a question raised as to the adequacy,
accuracy of the measurement, that if, in fact,
it's not a 25 -- if there's not 25 feet there,
and there's 1less, then that affects the
decision that we would be making.

So, Mr. Moore, can I ask you, 1is
there some kind of official way that this
would be measured, rechecked, or is this
something that -- you know, I think if we
asked the Applicant to do it, there might be
concern by the neighbors, you know. I don't
know. Do you have an opinion on that?

MR. MOORE: Usually when there is
a property boundary dispute, it's between the
two neighbors to hire an independent appraiser
to do the meets and bounds. Officially, of

course, all we can rely on is what the survey
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says the property is.
CHAIRPERSON MILLER: Okay, so it

would be up to the neighbors and/or the

Applicant to -- well, he 1is a neighbor, I
guess, at this point -- to bear that cost or
to be satisfied. I mean, see, what I'm trying

to get at is to have somebody do the measuring
that both the Applicant and the neighbors have
confidence in so we don't have a dispute over
the accuracy of that measurement. Do the
parties have any opinion on that, how to
proceed on that? Do you want that? I mean,
is this --

MR. SIKDER: Yes, I paid the
surveyor to actual measurement of this lot,
which they provided me the official document,
which I can present to you or --

CHAIRPERSON MILLER: Okay, you
have an official document from a surveyor
that's not in the record?

MR. SIKDER: Yes, it is not

required to give to you. I mean, I didn't
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If you like, I also can give to Matthew and
other gentleman.

CHAIRPERSON MILLER: So that if you
gave that to the neighbors they could take it
to somebody if they wanted to --

MR. SIKDER: Sure.

CHAIRPERSON MILLER: -- to see if
there was anything wrong with 1it, any
questions on that?

MR. SIKDER: Definitely.

CHAIRPERSON MILLER: Okay, so why
don't we just do that, then, if that's --
unless the neighbors have any other ideas.

MR. MATTHEWS: That's a start.

CHAIRPERSON MILLER: So you will be
putting into the record within the next day or
so this -- you have a report that exists
that's just not in the record. 1Is that
correct?

MR. SIKDER: I have it in my

office, yes.
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CHAIRPERSON MILLER: Okay, and then
we would leave the record open for any
comments on that by the neighbors.

MR. SIKDER: Sure.

CHAIRPERSON MILLER: Okay.

MEMBER DETTMAN: With respect to
the plans that are in the record right now, it
looks 1like that you may be missing a few
things. The landscape plans, side elevations
and a rear elevation seem to be missing.

MR. SIKDER: Okay.

MEMBER DETTMAN: Any information
that Mr. Matthews may have held up today,
especially the picture showing the placard of
where the property was posted, that might be
helpful to get into the record, and possibly
an updated statement of explanations and
reasons, because a lot of the information in
here 1s not even directed towards this
neighborhood.

MR. SIKDER: Okay.

MEMBER DETTMAN: It's directed
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towards a zrow house neighborhood, so an

updated document laying out your variance case

MR. SIKDER: Sure. Okay.
MEMBER DETTMAN: -- might be
helpful.

MR. SIKDER: When shall I submit

CHAIRPERSON MILLER: We're going to
set dates. Ms. Bailey will help us set dates
on that stuff, and also, I guess, that just
reminded me. Mr. Dettman was talking about
any of the documents you made reference to
like the Kenilworth brochure and the news
article you seemed to show about the rain
garden. That all should come into the record
today, I guess, if you can.

MR. MATTHEWS: I have it.

CHAIRPERSON MILLER: Okay. Yes,
okay, and Applicant should get a copy of it,
as well, and everything 1is supposed to be

served on the ANC, as well. I don't know if
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you have any addresses.

MR. MATTHEWS: We only had that
P.O. box that I wrote a letter to.

CHAIRPERSON MILLER: There's also
an Office of the ANC. I think it's Mr.
Gottlieb or something. I am surprised that
your Council Member isn't responding, but, you
know, if you can some way get your materials
to the ANC, I think it would be useful to do
that, and we could leave the record open for
a report from the ANC, if anything, if they
happen to deal with this in a meeting or
anything between now and then.

COMMISSIONER TURNBULL: Madam
Chair, I can give them the ANC information.

CHAIRPERSON MILLER: Oh, great.
Okay. I was thinking perhaps we might want to
leave the record open also in the event that
the Office of Planning wanted to do a
supplemental report based on new information,
you know, that came in today that the Office

of Planning wasn't aware of.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Your reaction to that, Mr. Moore?
Would you be willing to do that?

MR. MOORE: Of course.

CHAIRPERSON MILLER: Okay. Thank
you. Okay. Anything else? Mr. Turnbull?

COMMISSIONER TURNBULL: Madam
Chair, I guess the only other thing is that
the Applicant should verify his posting,
confirm that he's got the right site for this,
and I think he had submitted pictures. He may
want to resubmit photographs of the proposed
site, too.

CHAIRPERSON MILLER: I think,
actually, that the Applicant should repost,
but, actually, it won't be for a hearing date,
but I'm not sure how that would work. I mean,
it seems to me that the public, general
public, should know the right property that's
under consideration, but if there's no hearing
date on it, then I'm not sure that would work
now that I'm talking about that. Would that

-- 1is there any other kind of posting to do or

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

140

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

no, just for the date?

MS. BAILEY: Madam Chair, I would
think that the Applicant just would want to
repost with the proper -- repost at the proper
property, and that's generally done two weeks
before the hearing, so, as you indicated, we
won't have a hearing, but any time between now
and the decision would be appropriate for him
to repost that property.

CHAIRPERSON MILLER: The reposting
would show that that property is before the
BZA for consideration, but it won't -- would
it have a hearing? Would it have the old
hearing date on it?

MS. BAILEY: We can figure
something out for him.

CHAIRPERSON MILLER: Okay.

MS. BAILEY: If you just, after the
hearing, see a staff, we'll figure it out, and
you can repost.

MR. MATTHEWS: What would be the

purpose of that?
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CHAIRPERSON MILLER: I'm saying the
purpose of that would be -- the decision isn't
made yet, and so therefore if somebody saw the
sign, they might contact the BZA about it or
contact their ANC about it in case they wanted
to get anything else in the record.

Now we're limiting what's going to
be allowed in the record, but I'd say that the
-- see, I'm not sure how this would work, as
well, because the ANC will be allowed to
submit a report, and 1f you had a better
functioning ANC, this would work better, but
we're trying to do the best we can with the
rules that we have.

We can't Jjust leave the record
wide open for anybody to submit anything at
this point, but we can leave it open for
specific things like what you're submitting
and for the ANC and the Office of Planning.
So if there was some way -- I don't know what
this -- this is an unusual kind of posting.

I'm not sure what it's going to
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say now, because wusually it announces the
hearing, but if they could contact -- 1if
somebody saw that and knew that they could
contact the ANC or the Office of Planning,
then we'd get some more concerns, but I think
we've got the immediate neighborhood's
concerns, though, based on the petition,
anyway .

So it's really just a really -- an
extra thing. I'm not that concerned that we
didn't capture the people who needed to
participate, because you're here, and we have
the petition.

Anything else?

MS. BAILEY: Just the dates when
everything is due.

CHAIRPERSON MILLER: Okay, so we
were talking about a May 6 decision, and I
would say this, also, that if the parties do
come to some kind of agreement and this case
then disappears, what we would need from the

Applicant would be a notice of withdrawal, and
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then this would come off the calendar, but
assuming it goes forward to decision-making,
then it would be May 6, so we just need to set
some deadlines, you know, a week or two before
for the submittals.

MS. BAILEY: Madam Chair, I would
suggest the Applicant is to provide the plat
with the correct measurement of the lot width,
if that's possible, to give a copy to the file
and to the neighbors by next Monday. Would
that be possible?

So that's April 7, and, Madam
Chair, I would suggest then that all of the
other documents from the Applicant are to be
provided by April 21 and then the responses by
April 28 for your May decision.

CHAIRPERSON MILLER: Okay, wait.
First I want to say that all documents, I
think, should also be served on Office of
Planning and the ANC if there's an address,
because they're a party to the case, and, Mr.

Moore, the Office of Planning report, could
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that be in April 217

MR. MOORE: If you want 1it, you
have it.

CHAIRPERSON MILLER: Okay, so that
the neighbors and the Applicant could have a
chance to respond to it. Okay.

MR. MATTHEWS: Just one last thing,
since I have all the experts in front of me.
Mr. Moore, I don't know if that's your office,
but is it possible for the record we could try
to put something as far as a new law is
concerned that any abutting properties first
get a right to purchase in any kind of sale or
tax sale, real estate sale, I mean, anything
that's abutting for a property next to -- in
between properties that's unique like this, to
eliminate things 1like this in the future?
Because it's going to come up, because that
neighborhood has other properties just 1like
this, and I know for a fact, since I've
checked, this same Applicant has got his name

on several other ones, so it's coming up, and
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what I'm trying to say is that the people
should first have a opportunity to purchase
theirs at that same price that that tax sale
purchased it, rather than to get caught up in
getting a hundred times the price and
something else.

MR. MOORE: Best I can respond to
that, that's not technically a zoning issue.
It's something that I think the Council itself
could deal with in terms of legislation with
respect to some session between them and the
financial office.

MR. MATTHEWS : That's what I'm
saying is could your office suggest something
like that? 1Is that your office, because once
you said something about your office makes
suggestions to try to eliminate certain things
from happening that the law didn't really
intend to be that way, and I'm wondering is
your office that office that could suggest
that to the mayor in the future when you have

these type of situations? There should be
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opportunity for a purchase being made.

MR. MOORE: We have this sort of
issue on a broad basis, something I discussed
with you off the record already.

CHAIRPERSON MILLER: Yes, this is
probably a good conversation for you to have
outside this hearing. I think Mr. Moore has
been pretty concerned and attentive to, you
know, the development issues going on in your
ward, and so you do now have a good, live
person to be in touch with, and I think he can
also facilitate your, you know, meeting with
your ANC or whatever.

MR. MATTHEWS: Okay. Thank you.

CHAIRPERSON MILLER: I have great
faith in him. Okay, so this has been a long
hearing, and we have one more to go after
this, so is there an understanding about, you
know, the rest of the procedure now?

MR. MATTHEWS: Yes.

CHAIRPERSON MILLER: Any other

questions?
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MR. MATTHEWS: I'm fine.

CHAIRPERSON MILLER: Okay, so those
documents that you mentioned dealing with the
open space, et cetera, they're coming in
today.

MR. MATTHEWS: Yes.

CHAIRPERSON MILLER: Okay. Good.
Okay. Then I guess that concludes this
hearing if there aren't any other questions,
and --

MR. MATTHEWS: Thank you.

CHAIRPERSON MILLER: -- we'll see
what happens. Okay. Thank you. I think
we're going to take a five-minute break before
the next hearing.

(Whereupon, the foregoing matter
went off the record at 12:29 p.m. and resumed
at 12:57 p.m.)

CHAIRPERSON MILLER: Okay, we are
back on the record for the last case of the
morning, and Ms. Bailey, would you call that

case, please?
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MS. BAILEY: Madam Chair, the case
is 17736. It's the application of District-
Properties.com, LLC, pursuant to 11 DCMR
3103.2 for a wvariance from the floor area
ratio requirements under Section 402, a
variance from the rear year requirements under
Section 404 to allow the construction of a new
one-family row dwelling in the R-5-B district
at premises 1961 H Street, N.E., Square 5506,
Lot 163, and there are two preliminary matters
associated with the case, Madam Chair, the
first of which we did not receive the
affidavit of posting, and the Applicant would
elaborate on the posting of the property, and
then secondly, after consultation with OP and
DDOT, the Applicant amended the application,
so those two matters are before the Board at
this time.

CHAIRPERSON MILLER: Thank you, and
would you introduce yourself again for the
record, since we're in another case?

MR. SIKDER: Good afternoon, Madam
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Chair and Board Members. My name is Mohammad
Sikder, and I own this lot, and I'm going to
fully present the case.

Regarding these formal matters,
we, I mean, tried to put this post, but the
neighbor, actually, he's the tenant 1living
next door and basically threatened to kill if
we entered this 1lot, so, as a result, we
couldn't do it.

CHAIRPERSON MILLER: The tenant
threatened to kill you --

MR. SIKDER: Yes.

CHAIRPERSON MILLER: -- if you put
a posting on the property?

MR. SIKDER: Yes. You can see
this. Basically, this is a fence there.
There is no way I can -- basically, this is
the neighbor, one neighbor here, and he's
saying you cannot get in.

MS. BAILEY: Mr. Mohammad, your
photograph, are you trying to show a video?

MR. SIKDER: Oh, yes, yes. There's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

151

not one?

CHAIRPERSON MILLER: Are we still
on posting, though, because I want to know
which neighbor you're talking about and --

MR. SIKDER: There's only one
neighbor on the right-hand side.

CHAIRPERSON MILLER: The white
house?

MR. SIKDER: Yes. Yes.

COMMISSIONER TURNBULL: Did vyou
notify the police about this? I mean, 1if you
were threatened --

MR. SIKDER: Well, I didn't realize

that it would be -- I mean, all these -- I
mean, no, I didn't. I didn't contact the
police.

CHAIRPERSON MILLER: Can you get
access to your property?

MR. SIKDER: Me and Steve Cochrane
from Office of Planning, we went there one
time, and the tenant, he let it in, but he was

-- actually, there were -- I mean, he's a
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tenant. He doesn't know what is the -- what
is his boundary of the lot, so but he -- at
least, Steve talked to the tenant, and also we
got the telephone, I mean, the owner's name,
which I tried to contact also, but without --
I mean, I couldn't.

I sent a letter, but I didn't get
any kinds of telephone number to contact, but
the tenant who is there, I think he was very
hostile, and he could not let us. I mean, he
says, "If you basically get in, and then, you
know, I'll shoot you."

CHAIRPERSON MILLER: Could you put
the sign on the fence?

MR. SIKDER: That's from the fence?
No, but you have to -- the fence is, I mean,
I need to put that post. The post requires
some kind of space to dig in. I mean, unless
you are saying just put on the -- no, I see.
I see. We didn't realize that way. I mean,
I thought maybe we need to put actual post and

then put the sign. Yes, I mean, that could
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have been done, though.

CHAIRPERSON MILLER: Mr. Moore, do
you have any information on this?

MR. MOORE: Good afternoon, Madam
Chair. John Moore, the Office of Planning.

I did talk to Mr. Cochran on this on
yesterday. He indicated that there was a
tenant in the house next door and that he and
the Applicant had talked to the tenant. I'm
a little -- maybe this is my day for shock and
surprise.

He didn't mention anything that
there was any threat to his person. I don't
know if it happened independent or not, but he
definitely did not mention to me that he felt
threatened, and he told me that they walked
around the property and asked the person who
is leasing the site if he was the owner. He
told them no and asked him for the address,
and they then informed that resident of what
was going to post next door, but he didn't say

anything negative that came out of it.
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CHAIRPERSON MILLER: Thank you. I
mean, I have some concerns I just want to, you
know, discuss with the Board, and I don't know
if you want to respond, but we have a case
here where no posting was done, and I believe
that the plan calls for the new house to be
attached to the or come up to the existing
house 1like a row house, and we don't have
anyone here saying they have notice about the
application, and we don't have the ANC here
saying they have notice, even though our
office does send notices, anyway.

It's just a little bit concerning.
Like sometimes when something goes wrong with
the posting, we say, "Well, you know,
obviously --," like in the previous case,
"Well, obviously the neighbors knew about it
in any event, even though the posting was
wrongly placed." In this case, we don't have
anyone here to say that, well, they knew about
it anyway.

MR. SIKDER: We've been there. We
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talked to the neighbor, I mean, the tenant of
this building, and he was informed it, but
when we went to Steve, that was sort of okay,
but when we went with my people, then he was
very hostile. I mean, I don't know. Maybe I
loocked -- I mean, I don't know.

CHAIRPERSON MILLER: And do vyou

have a copy of the letter that you sent to the

owner?

MR. SIKDER: I don't. Yes, we sent
it. We have -- I mean, I didn't bring it.
Even this -- yes, I have the letter.

CHAIRPERSON MILLER: It's not in
our record, though, correct?

MR. SIKDER: Not in the record, no.
We just, because I couldn't find his telephone
number, so I told him just to give us at least
the telephone number I can contact you or to
give me a call. Let me know. We want to
discuss with you. That Steve asked me to do
that, to contact with the owner. That's how

I tried to contact him.
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CHAIRPERSON MILLER: Well, I think
if we consider postponing this, would you be
prejudiced in some way that you want to
articulate for the record if we were to
postpone this to see if this property could be
posted?

MR. SIKDER: Sure. I'm sure it
would be okay with me.

CHAIRPERSON MILLER: That would be
okay with you?

MR. SIKDER: Yes, it would be okay.
I mean, I can at least, if they don't allow me
to get in, I can put on the fence, as you
suggested. That should be okay.

CHAIRPERSON MILLER: Is the fence
public property or your private property?

MR. SIKDER: Actually, this is
considered to be public, but still even the
public but can be used as a private, because
although it is that, I think, ten or 15 feet
inside, up to the inside -- entire area 1is

recorded as a public but is being used as a
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private. I don't know i1f I cleared, because

VICE-CHATIRMAN LOUD: A really quick
question on the owner of the property. 1Is the
owner a local owner?

MR. SIKDER: Yes, it shows the
local, vyes, address, I think, some address
here local.

VICE-CHAIRMAN LOUD: I mean, when
you sent the letter to the owner --

MR. SIKDER: Local, right.

VICE-CHAIRMAN LOUD: Was it
Maryland, D.C., Virginia?

MR. SIKDER: Yes, it is a local.
It's not -- I don't remember D.C. or Maryland,
but it is local.

VICE-CHAIRMAN LOUD: Okay.

MR. SIKDER: It is not out of, I
mean, not out of these three jurisdictions.

COMMISSIONER TURNBULL: Is the
fence that we see in the pictures, is that

around the whole property?
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MR. SIKDER: No.

COMMISSIONER TURNBULL: The cyclone
fence?

MR. SIKDER: No. Actually, it is -
- yes, 1it's sort of, yes. The way you can
see, I mean --

COMMISSIONER TURNBULL: Or is there
a fence on the house side, too? I can't tell
by --

MR. SIKDER: No, there 1s no
dividing fence between our lot and this house,
and, actually, he didn't realize that this lot
does not belong to him. He thought the entire
lot --

COMMISSIONER TURNBULL: Well, I
guess that's my question. Did the tenant that
you talked to think that the lot that you were
trying to get into belonged to the house?

MR. SIKDER: That's the thought.
That's their thinking that the tenant is
thinking that way, right.

COMMISSIONER TURNBULL: Okay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

159

CHAIRPERSON MILLER: We were
talking about putting the posting on the
fence, but actually aren't we talking about
access to your own property? Why can't you
put something on your own property?

MR. SIKDER: Well, I mean, yes, my
idea was when we do construction, then you're
right. We face this problem all the time. It
is not very easy. I mean, I understand that
you think that this is the most hard work to
get the BZA variance. No.

After we get the BZA variance, get
the permit. After that, then we have to deal
with these people. They're very violent some
of them, and we need protection. Sometimes
you have to go to court to get this, what they
call it, like some protection. Then you have
to build it.

I mean, just to get the wvariance,
really we didn't want to call police and make
a -- create a scene there, but it is. There

are a lot of issues are here. I mean, that's,
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I mean, we intend once we get the permit, yes,
we'll go to court. We'll get the court order.
Then we'll get some protection, and then we'll
start the construction. That was our
intention.

COMMISSIONER TURNBULL: But
normally, when we grant a variance we've got
the neighbor's input. That's all been vetted
so that you don't have to go to court, that
these things have been -- I mean, the ANC
should know about what's going on.

The neighbor -- the owner should
know next door to you so that they come here.
They can vet their opinions, whether they're
opposed or for this. Right now, we don't know
really how -- it's like no one knows what's
going on.

MR. SIKDER: Also, just as an
input, even though, right, even if you give
the variance, it does not -- it does not mean
that DCRA would take it as a granted. All

they do, they even ask us. Even you approve
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it, they will ask us.

Get the approval from the tenant,
from the neighboring house if they consent to
build the house, and then, if they don't
respond, then the Director will take a
position. They will grant the permit.

My point 1is there are a 1lot of
other, I mean, sequential process to get the
permit and to go to the -- I mean, to do the
actual construction. I mean, we didn't intend
to make the, create, I mean, the scene with
the police just to get -- just to get for the
BZA purpose. We thought maybe some other way.

I don't know, but if we can put it
on the just on the fence, that, I mean, is
okay with us. We can do that. My point is
that most of these people, they will not know
like even the -- I mean, I don't know.

Even 1in particular this one, he
didn't realize that he does not own this lot.
He's thinking this lot comes with this house,

and he didn't want to get somebody get in and
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put some posting or even build any house. Of
course, he will not, I mean, allow this.

So, I mean, as you recommended is
okay? I mean, we can -- I mean, you can
postpone, and I can put a post on the fence,
and we can take a picture and send to you?

CHAIRPERSON MILLER: Okay. The
consensus of the Board that we should
postpone. I just think there is a big
question here, you know, about notice, and --

MR. SIKDER: Sure. Sure. I
understand that.

CHAIRPERSON MILLER: And it's clear
that it wasn't posted, and if you're amenable
to continuing, we ought to continue. You
know, and if you have other problems, you
know, maybe you can put in other things into
the record like the letter that you sent to
the owner or whatever kind of issues. You
know, it's just -- we're just -- it's all
silent with respect to the rest of the

neighborhood, too, so.
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MR. SIKDER: Sure. I can send it.

CHAIRPERSON MILLER: Okay. I think
in the -- well, let's see, first of all, when
we're going to postpone it to, and then we can
discuss whether we want you to submit anything
else in the record. Are we talking about a
month? Well, let me see what the calendar --

MR. SIKDER: I mean, it would be
okay with me if you could make the same date
like May 6, if you could. I mean, that will
give me --

CHAIRPERSON MILLER: You know you
don't have to be here for May 6 for your other
case, because it's just -- you don't have to
be here. The Board is deliberating on May 6.

MR. SIKDER: That's true. That's
true, though.

CHAIRPERSON MILLER: Okay. Ms.
Bailey, do we need at least a month, anyway?

MS. BAILEY: A month, Madam Chair?
The posting is usually two weeks, 15 days.

CHAIRPERSON MILLER: Okay, we
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could do May 27 in the afternoon. Okay. Did
we want the Applicant to address anything in
the plans at this point? I think there was a
question when the Board was looking at the
plans that there was mention of an entrance
but that the entrance wasn't shown in the
plans. Does that sound familiar to you?

MR. SIKDER: Yes, I mean, I thought
we submitted the entire plans with the
entrance, I mean, the front entrance. Do you
have the new set?

CHAIRPERSON MILLER: March 18 vyou
submitted something, correct?

MR. SIKDER: March 18.

CHAIRPERSON MILLER: I think that's
the most recent.

MR. SIKDER: Right.

CHAIRPERSON MILLER: Okay.

MR. SIKDER: That's right. That's
right.

COMMISSIONER TURNBULL: The

landscape plan basically -- the landscape plan
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shows a porch beyond the building construction
line, but there's no sidewalk. There's no --
it looks 1like the fence goes all the way
around. There's no gate. There's no way that
shows how you're getting up to the porch.

MR. SIKDER: The back side?

COMMISSIONER TURNBULL: No, the
front.

MR. SIKDER: No. Actually, I mean,
can I see 1it?

MEMBER DETTMAN: The plans, which

is Exhibit 20 -- it was received by the Office
of Zoning on March 19 -- don't match up with
the OP report. For instance, on page 4 of the

OP report, it says that the recommended three-
foot side yard led the Applicant to revise
other aspects of the plans. The proposed
house will now be entered from its 21°° Street
Side. Exhibit 20, the plans in Exhibit 20 do
not even indicate an entrance on the 21 st

Street side, so I think that's what we're

trying to remedy.
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MR. SIKDER: I see, and what we --
actually, yes, Steve Cochran asked us to -- he
give the option. Either we could do it on
21°° Street --

VICE-CHAIRMAN LOUD: Can you speak
into the mic, Mr. Sikder?

MR. SIKDER: Yes, sir. I'm sorry.
So the way we were thinking, that since the
address will be on the H Street, so that's the
reason we tried to make the entrance from H
Street, not making the entrance from 21°
Street. Because of the address, I mean, some
will not coincide, will not match.

MEMBER DETTMAN: So you no longer
intend on having an entrance from 21°° Street?

MR. SIKDER: That's right.

MEMBER DETTMAN: Okay. In
addition, on the last page of the OP report it
mentions, "OP has also recommended that the
Applicant construct a porch and door along H
Street, put additional and more consistent

windows on 21°° Street side of the house and
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either use brick veneer on that side or refine
the molding, et cetera." The plans really
don't indicate along the 21°° Street side
elevation consistent windows and a refined
design.

MR. SIKDER: No, what we did here,
we showed -- he recommended to put more
windows, but what we did, we put the window
you can see on the second floor in the living
room, and, let's see, third floor. Yes, also
we showed one window on the third floor in the
corridor area, but actually the whole plan has
been changed. Since we didn't put the, I

°* Street so

mean, the main entrance from 21
that comment might not maybe apply for this
case, because you are entering the porch then
to the, I mean -- did I --

MEMBER DETTMAN: I think the Board
is clear that the entrance is going to be on
H Street now, despite what the OP report says.

MR. SIKDER: Okay.

MEMBER DETTMAN: But in addition to
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that issue, the OP report also talks about the
elevation of the 21 °° Street side of the
house, talking about consistent windows, brick
veneer versus siding, molding sort of details,
and I'm looking at the left-side elevation as
I'm holding up to you.

MR. SIKDER: Right.

MEMBER DETTMAN : The left-side
elevation, and it's also stamped with "Door
and Window Schedule," and to me it doesn't
seem like that's indicating more consistent
windows, and it doesn't look like it's worked
out, and if you're saying it is, then I guess
we have what we need.

MR. SIKDER: No, my -- more

consistent windows means we are showing the

two windows on the third floor. One is on the

second floor, right?

MEMBER DETTMAN: Well, I'm reading
what I'm seeing in the OP report --

MR. SIKDER: OP report.

MEMBER DETTMAN: -- and trying to
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sort of interpret what that means to me.

MR. SIKDER: Okay.

MEMBER DETTMAN: What that means to
me is that not -- what that means to me is not
what is indicated in the plans.

MR. SIKDER: Okay, what I'll do,
I'll talk to -- since we need to submit some
new papers, anyway, so while I do that I will
correct it as for OP recommendation and submit
it.

CHAIRPERSON MILLER: So the
landscaping is represented in the old plans.
Is that right? You didn't submit anything new
on landscaping, did you?

MR. SIKDER: No. No. No,
landscaping plan -- no the front page, front
page would be the, I mean --

CHAIRPERSON MILLER: I see it.
Okay. I see it. So you will be submitting
revised plans, is that correct, in the
interim, before the next hearing?

MR. SIKDER: Yes. Yes, I'll see
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the OP recommendations, and i1f it 1is not
consistent, we are going to change it, and
I'll submit it accordingly.

CHAIRPERSON MILLER: Okay. Then we
will see you on the 27%".

MR. SIKDER: 27°".

CHAIRPERSON MILLER: Okay. Thank
you. I'm sorry, we have another comment.

MEMBER DETTMAN: I Jjust have one
final comment for the Applicant, and we saw
this in the previous case this morning, and I
guess it's just a piece of advice, which would
make your life easier and definitely the
Board's, and I'm looking at your statement of
explanations and reasons, as well, because I
noticed that when I hold those two
explanations wup 1in the two cases, you
essentially copied and pasted from one to the
other.

You know, it says for an area
variance on the cover, but in the conclusion

you say that the Applicant should be granted
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a special exception, and so I see some
inconsistencies, and we've seen them 1in
previous applications, and we're going to see
you five times over the next several months,
and so I guess my advice to you is that, you
know, there is a process in place to ensure
that the Board is well informed to make the
decisions, and there is a process in place to
make sure that the community is well informed,
as well, and so to the extent that you can
meet the requirements of those processes as
closely as possible and as accurately as
possible, that would make lives easier.

MR. SIKDER: Sure. Okay. 1I'll
make sure that. I mean, I have just heard
that here also, and let me ask you, just
since, I mean, it came about the previous
case. I mean, I don't know. I mean, how do
you handle it?

I actually offered these two
gentlemen that whatever I paid for this

previous property buy, and he said, "No, I'm
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not going to buy it." He said he'll buy it.
The other guy said he will buy it, and then
said nobody's going to buy it, so what do you
want me to do, just write a letter to you?
This previous -- we are talking about the
previous persons.

CHAIRPERSON MILLER: No, we don't
have the other parties here to talk about the
previous case, but, vyou know, there's a
variance test, and we evaluate the information
in the record with respect to those tests.

MR. SIKDER: Okay.

CHAIRPERSON MILLER: You know, if
you all can work things out out of the
hearing, you know, that's great, but we can't
really get involved in how successful you are
in working things outside of this hearing.

MR. SIKDER: No, no, no. My
position is that how to -- shall I just write
a letter to you that I offered them, and they
didn't buy it, and how is the process? I

mean, I --
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CHAIRPERSON MILLER: I can't advise
you on that specifically. All I can say is we
left open the record in that case for various
things, and now I can't remember, you know,
exactly what that is, and you can look at
that, and I think one was to -- but certainly
to improve your addressing the variance tests,
which are those three prongs, so I just have
to leave it at that.

MR. SIKDER: Okay. Thank you.

CHAIRPERSON MILLER: But, actually,
with respect to this case, before we finish T
did have a question. Is the porch on public
space, or 1s the porch on private property
that you're intending to build, the front
porch?

MR. SIKDER: This -- no, there 1is,
I think, there is ten feet from the side yard
you cannot build anything. That's a
restriction line, so we are complying that
requirement, so we are not doing anything. We

are not crossing the restriction line.
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CHAIRPERSON MILLER: Okay, and then
my other question is when you're submitting
revised plans or any other, you know,
documentation, I had trouble visualizing the
side of the house, how it -- in context with
the other building, not the building that
you're attaching to but the other side, what
that was going to be look -- what that was
going to look like in the context of -- I
guess that's 21°° Street, you know, where the
other buildings are.

I didn't know if you can, you
know, draw anything or whatever to make that
a little more clear. I think a lot of these,
the drawings of the shape of the property and
stuff, it just wasn't exactly clear how that
was going to work out with the building next
door, just visually what it would look like.

MR. SIKDER: I mean, you want me to
take pictures of the neighboring house and how
to look ours or something?

CHAIRPERSON MILLER: No, we have
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pictures -- I don't know whether that's from
Office of Planning -- of both sides, but I was
just not sure how the different angles in your
lot, how it was going to be shaped, how that
was going to look next to the other side, if
there's any way just to visually draw it or
whatever to get an idea. It's clear how it's
going to look on the H Street side. It's a
continuation of row houses.

MR. SIKDER: Yes, yes, yes.

CHAIRPERSON MILLER: Okay, just so
we just get the picture, if there's something
you can do. It's just, you know --

MR. SIKDER: Sure.

CHAIRPERSON MILLER: Okay.
Anything else? All right. Then we'll --

MR. SIKDER: So I need to submit
these papers 1like -- when you want me to
submit it?

CHAIRPERSON MILLER: It's usually
14 days before the hearing.

MR. SIKDER: Fourteen, okay. I'll
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take care of that, okay, and then sometime
I'll send you as required the posting put up,
right, the posting issues?

CHAIRPERSON MILLER: Posting might
be a little -- oh, the affidavit of posting?

MR. SIKDER: Yes.

CHAIRPERSON MILLER: Yes.

MR. SIKDER: Same process.

CHAIRPERSON MILLER: But I would
say I don't know how this ANC is functioning
in this area, but, you know, you would need
to, you know, share the plans as soon as you
can with them if there is one to share it with
so that if they were to have a meeting, they
would have your plans.

MR. SIKDER: I mean, I see that. I
mean, actually, I'll try. I mean, I'll try to
make an attempt to again talk to other
neighbors if I can get some support. I see
that, I mean, the issues with the neighbors,
and definitely that would be helpful, and I'l1l

try to make that happen.
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CHAIRPERSON MILLER: That would be
good.

MR. SIKDER: But the ANC, the
problem we see that it's very difficult to --
I tried to call them and leave a message, and
nobody seems really caring. I don't know how
to handle those issues.

CHAIRPERSON MILLER: Okay. The
only -- I mean, we don't like to give out too
much advice, but, you know, when we see
silence, it makes us a little bit nervous.

MR. SIKDER: Yes.

CHAIRPERSON MILLER: You know,
there is the tenant on one side, you said, and
then there is this other building on the other
side.

MR. SIKDER: No.

CHAIRPERSON MILLER: I mean, if you
had anybody saying, you know, "We support this
application," or whatever that, you know, that
would be useful for you.

MR. SIKDER: I see. Sure. Sure.
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CHAIRPERSON MILLER: Because when
you don't have an ANC and you don't have any
neighbors weighing in, sometimes it can mean
that everybody's just fine with it, but --

MR. SIKDER: That's true. That's
true.

CHAIRPERSON MILLER: -- 1f they
really are fine with it and you get a letter
saying they're really fine with 1it, that's
even better.

MR. SIKDER: I see that. I see the
point.

CHAIRPERSON MILLER: Okay.

MR. SIKDER: Thank you.

CHAIRPERSON MILLER: Okay, we're
fine then until the hearing. Thank you very
much.

MR. SIKDER: Thank you. Thank you.

CHAIRPERSON MILLER: Okay. Okay,
that completes our cases for the morning
hearing. The afternoon hearing is scheduled

to start from 1:00. Are you here for the
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afternoon? Okay.

We have a different zZoning
Commissioner coming to participate 1in that
hearing, so in order to give him enough time
to get here and, yes, look at basically that,
what we're going to do is reconvene at 2:15.
Okay, so this hearing is adjourned.

(Whereupon, the foregoing matter
went off the record at 1:32 p.m. and resumed
at 2:50 p.m.)

CHAIRPERSON MILLER: This hearing
will please come to order. I see we have a
big crowd here today. This is the May 25
public hearing of the Board of Zoning
Adjustment for the District of Columbia.

My name is Ruthanne Miller. I am
the Chair of the BZA. To my right is Mr. Marc
Loud. He is the Vice-Chair, and next to him
is Mr. Anthony Hood from the Zoning
Commission, and to my left is Mr. Shane
Dettman representing NCPC on the Board, and to

his left is Cliff Moy from the Office of
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Zoning, Ms. Lori Monroe from the Office of
Attorney General, and Ms. Beverly Bailey from
the Office of Zoning. Copies of today's
hearing agenda are available to you and are
located to my left in the wall bin near the
door.

Please be aware that this
proceeding 1is being recorded by a court
reporter and is also web cast live.
Accordingly, we must ask you to refrain from
any disruptive noises or actions 1in the
hearing room.

When presenting information to the
Board, please turn on and speak into the
microphone, first stating your name and home
address. When you are finished speaking,
pleas turn your microphone off so that your
microphone is no longer picking up sound or
background noise.

All persons planning to testify
either in favor or in opposition are to fill

out two witness cards. These cards are
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located to my left on the table near the door
and on the witness tables. Upon coming
forward to speak to the Board, please give
both cards to the reporter sitting to my
right.

The order of procedure for special
exceptions and variances 1is, one, statement
and witnesses of the Applicant, two,
government reports, including Office of
Planning, Department of Public Works, DDOT, et
cetera, three, report of the Advisory
Neighborhood Commission, four, parties or
persons in support, five, parties or persons
in opposition, six, closing remarks by the
Applicant.

Pursuant to Sections 3117.4 and
3117.5, the following time constraints will be
maintained: the Applicant, persons, and
parties except 1in ANC in support, including
witnesses, 60 minutes, collectively; persons

and parties except in ANC in opposition,

181

including witnesses, 60 minutes, collectively;
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individuals, three minutes.

These time restraints do not
include cross-examination and/or questions
from the Board. Cross-examination of
witnesses 1s permitted by the Applicant or
parties. The ANC within which the property is
located is automatically a party in a special
exception or variance case.

Nothing prohibits the Board from
placing reasonable restrictions on cross-
examination, including time limits and
limitations on the scope of cross-examination.

The record will be closed at the
conclusion of each case except for any
material specifically requested by the Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons must submit the
evidence to the Office of Zoning. After the
record is closed, no other information will be
accepted by the Board.

The Sunshine Act requires that the
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public hearing on each case be held in the
open before the public. The Board may,
consistent with its rules of procedure and the
Sunshine Act, enter executive session during
or after the public hearing on a case for
purposes of reviewing the record or
deliberating on the case.

The decision of the Board in these
contested cases must be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage the members of the Board in
conversation. Please turn off all beepers and
cell phones at this time so as not to disrupt
these proceedings.

At this time, the Board will
consider any preliminary matters. Preliminary
matters are those that relate to whether a
case will or should be heard today such as
requests for postponement, continuance, or
withdrawal or whether proper and adequate

notice of the hearing has been given.
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If vyou're not prepared to go
forward with the case today, or if you believe
that the Board should not proceed, now is the
time to raise such a matter. Does the staff
have any preliminary matters?

MS. BAILEY: Madam Chair, Members
of the Board, good afternoon. The preliminary
matter concerns Application Number 17740,
Wisconsin Avenue, LLC. That application,
Madam Chair, was withdrawn by the Applicant.

CHAIRPERSON MILLER: Thank you,
and there's no action required on the Board's
part. Is that correct?

MS. BAILEY: None is required.

CHAIRPERSON MILLER: Okay. Then
would all individuals wishing to testify today
please rise to take the oath, and Ms. Bailey
will administer it.

WHEREUPON,
KEITH O. CROSS
was called for examination, having been first

duly sworn, assumed the witness stand, was
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examined, and testified as follows:

MS. BAILEY: Application Number
17739 of Keith Cross, pursuant to 11 DCMR
3103.2 for a variance from the lot occupancy
requirements under Section 4.3, a variance
from the rear yard requirements under Section
4.4, a variance from the court requirements
under Section 4.6, and a variance from the
non-conforming structure provisions under
Subsection 2001.3 to allow a roof deck above
an existing garage serving a one-family row
dwelling in the R-4 District at premises 663
K Street, N.E., Square 857, Lot 846.

CHAIRPERSON MILLER: Good
afternoon. Do you want to come forward,
please? Good afternoon.

MR. CROSS: Good afternoon.

CHAIRPERSON MILLER: Do you want to
start with giving your name and address for
the record, please?

MR. CROSS: My name 1is Keith O.

Cross. My address is 663 K Street, N.E.,
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Washington, D.C.

CHAIRPERSON MILLER: Okay. We know
you're here for a variance with respect to the
roof on top of your garage, and I think what
we should do first is to clarify the relief
you're seeking, a variance from -- like, for
instance, I know you're seeking variance from
the lot occupancy, because the stairs in the
landing are out into the lot occupancy. Is
that correct?

MR. CROSS: Yes.

CHAIRPERSON MILLER: Okay. Some of
the other areas of relief we weren't as clear
about and Jjust want to flag them. For
instance, the court, what is -- do you believe
that you need relief from the court
requirements?

MR. CROSS: Well, I was advised by
my architect based on the regulations as
they're currently written that I should seek
relief from the courtyard size. It appears

that my courtyard was not built -- my home was
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built in 1910, so that's prior to the current
zoning regulation, so I was advised to seek
relief.

CHAIRPERSON MILLER: So your
architect's not here with you today?

MR. CROSS: No.

CHAIRPERSON MILLER: Okay, and, you
know, we might ask Office of Planning, as
well, but do you know where that court is
exactly? Can you describe it?

MR. CROSS: Yes, I can describe it.
The courtyard is right outside of the main
structure and before the garage in terms --

CHAIRPERSON MILLER: It's to the
rear of the --

MR. CROSS: It's to the rear of the
property.

CHAIRPERSON MILLER: -- house, the
main structure.

MR. CROSS: Yes.

CHAIRPERSON MILLER: Okay. In

between --
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MR. CROSS: In between --

CHAIRPERSON MILLER: -- the garage
and the --

MR. CROSS: -- main structure.

CHAIRPERSON MILLER: -- main

structure. Okay.

MR. CROSS: With a wall and a door.

CHAIRPERSON MILLER: Where's the
wall and the door?

MR. CROSS: Did they submit
pictures? I have pictures.

CHAIRPERSON MILLER: We have --

let's see. We do have some pictures. It just
wasn't obvious by the pictures. Exhibit 7 is
pictures. Is that what you mean?

MR. CROSS: That's it, right, and
you can actually see that I have the gate is
open. You can see the door.

CHAIRPERSON MILLER: Yes, right.
Okay.

MR. CROSS: And that will walk you

right into the courtyard.
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CHAIRPERSON MILLER: So the walls
of the court are what, where the gate is? Is
that --

MR. CROSS: Exactly.

CHAIRPERSON MILLER: And then the
two, the garage and the house.

MR. CROSS: Right. The garage 1is
to the left. The wall to the right is the
courtyard, and then you get to the main
structure.

CHAIRPERSON MILLER: So is there a
wall between the court and your neighbor's
property?

MR. CROSS: Yes. Yes, there is.

CHAIRPERSON MILLER: So it's
surrounded by four walls?

MR. CROSS: Yes, there -- it 1is.

CHAIRPERSON MILLER: Okay. And now
you're doing something that affects the court,
that changes the court?

MR. CROSS: No, ma'am, other than

bringing stairs to access the proposed deck.
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CHAIRPERSON MILLER: Okay. Do
Board Members have any other preliminary
questions? Okay. With respect to the
variance tests that you know you need to meet,
the first test is that there be an exceptional
condition.

The second test, I'm not sure
whether you addressed this test or not, that
there is a practical difficulty for you as the
owner in complying with the regulations. If
my memory serves me correctly, it looked like
you may have addressed a different test like
undue financial hardship, and that's really
not the test you need to make for an area
variance. It's actually a tougher test that
you need to show some practical difficulty
arising out of your exceptional condition, and
that's why you're seeking this relief.

MR. CROSS: Well, I would be
required to either raise my garage or to
remove a portion of the existing home in order

to comply.
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CHAIRPERSON MILLER: You're already
out of compliance with lot occupancy before
you even do the -- add the stairs and the
landing, correct? And now in order to come
into compliance, you would have to demolish
something, which is what you're saying, right?

MR. CROSS: Yes, I would have.
Yes.

CHAIRPERSON MILLER: Okay. I get
that. Okay. Is there anything else you want
to add with respect to a practical difficulty?
And that can sometimes explain why you're
seeking to do what you want to do. You know
what I'm saying?

If you have a practical difficulty
because of the small house that you're in or
whatever your exceptional condition is, that
gives rise to some practical difficulty. For
instance, it would mean like you don't have
enough land to do something on, and that's why
you have to put your -- you know, that's why

you need to use the space above the garage,
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something to that effect.

MR. CROSS: Well, one of my
primary reasons for doing this is the fact
that, you know, there is a deck on the
northeast, that wraps around the northeast
section of my facade, but now that I've been
in the house going on four years, my issue 1is
that I work, and the sun rises in the east and
sets in the west, and when I come home from
work, enjoying the outdoor space of my home is
not the way I thought it would be based on the
fact that, you know, the sun sets in the west,
so therefore there is no sun on that deck on
that outside.

So I figured, to resolve that
issue, 1if I had a deck on top of my garage,
that would no longer be an issue, and I saw
within Ward Six many of my neighbors had, you
know, the same. That's where I got the idea.
As I walked my dogs and saw the other
structures, I said, "Well, this would be a

great idea for me," and that's the reason why
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I proposed 1it.

ZONING COMMISSION CHAIRMAN HOOD:
Yes, Mr. Cross, so from what I understand of
what you just said -- I just want to make sure
I understand. You basically don't have

anywhere to recreate more or less on the

outside --

MR. CROSS: Exactly.

ZONING COMMISSION CHAIRMAN HOOD: -
- because if you -- if I look inside the

court, obviously you don't get any sun in
there --

MR. CROSS: Exactly.

ZONING COMMISSION CHAIRMAN HOOD: -
- because it's shaded, so you're looking for
a place where you come home where you can
enjoy the outside of your home.

MR. CROSS: Where I can get sun.

ZONING COMMISSION CHAIRMAN HOOD:
Right.

MR. CROSS: Exactly, after work.

ZONING COMMISSION CHAIRMAN HOOD:
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And there's no other -- you have no other
avenue from what I see here.

MR. CROSS: No.

ZONING COMMISSION CHAIRMAN HOOD:
Okay. Thank you.

CHAIRPERSON MILLER: The third
prong goes to no substantial adverse impact on
the public, which, in this case, I guess my
question would be would use of the roof on top
of the garage impact the privacy of vyour
neighbors?

MR. CROSS: No, it wouldn't. 1In
fact, I made sure that I engaged those
neighbors in the planning process directly to
my west. In fact, I even went beyond the
neighbor adjacent to my home and the neighbors
to the south.

I even went beyond that neighbor
adjacent to the alley, and I went also across
the street to the neighbor to the east, just
to ensure that I went all around my property,

and I engaged them in the planning process,
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shared my drawings, and they have all signed
letters of support, which I believe you have.
931 is to the east. 657 and 661 are to the
west, 918 to the south, and 920 to the south.

CHAIRPERSON MILLER: Okay.

MR. CROSS: I didn't do the north,
because that's a school.

CHAIRPERSON MILLER: Okay, we have
Exhibit 24 contains letters of support from

th

neighbors, Ms. Libby Adams, 920 7 Street,
N.E.

MR. CROSS: That's directly
adjacent to my home on the south side.

CHAIRPERSON MILLER: So is that in
the photograph here?

MR. CROSS: No.

CHAIRPERSON MILLER: No.

MR. CROSS: But 1f vyou were
standing against that red brick wall with your
back to it --

CHAIRPERSON MILLER: Okay.

MR. CROSS: -- you would be looking
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at our house.

CHAIRPERSON MILLER: Okay. 918 7%
Street, N.E., Roland Gary.

MR. CROSS: That's right next to
Ms. Libby.

CHAIRPERSON MILLER: Next to her.

MR. CROSS: Right next door.

CHAIRPERSON MILLER: Okay. Barbara
McNeill, 661 K Street, N.E.

MR. CROSS: That's the property
that doesn't look that nice right next to
mine.

ZONING COMMISSION CHAIRMAN HOOD:
The one with the, I guess, the greenest brick?

MR. CROSS: Yes.

ZONING COMMISSION CHAIRMAN HOOD:
What address is that, Madam?

MR. CROSS: 661.

CHAIRPERSON MILLER: 661 K.

ZONING COMMISSION CHAIRMAN HOOD:
661. We have a letter from her in this?

MR. CROSS: Yes.
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ZONING COMMISSION CHAIRMAN HOOD:
Okay.

CHAIRPERSON MILLER: I don't see
the one that doesn't look that nice, but does
that mean -- is this the one you're talking
about?

MR. CROSS: Yes.

CHAIRPERSON MILLER: Okay.

MR. CROSS: The one adjacent to my
house on the west side.

CHAIRPERSON MILLER: Okay, and then
661 K Street?

MR. CROSS: That is it.

CHAIRPERSON MILLER: That's it.
That's it. Okay, 657 K Street, N.E.

MR. CROSS: Two doors down from
that.

CHAIRPERSON MILLER: Two doors
down. Okay. Did we have the person next door
to you on the other side?

MR. CROSS: There is no one.

CHAIRPERSON MILLER: There is no
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one.
MR. CROSS: There is no one --
CHAIRPERSON MILLER: Okay.
MR. CROSS: -- to the right of me.
That's the street, 7" Street.
CHAIRPERSON MILLER: Right. Okay.
MR. CROSS: I'm on the corner.
CHAIRPERSON MILLER: Okay. Now we
have 931 7 Street, N.E., Karen Jennings.

MR. CROSS: Yes, right across the

street.

CHAIRPERSON MILLER: Okay.

MR. CROSS: So 1if there's anyone
who looks directly over at my garage -- 1in

fact, she's my neighborhood lookout. She's
directly across the street from me.
CHAIRPERSON MILLER: Okay. So you
really -- you covered everybody within reason.
All right. Anything else you wish to add
before we go to Office of Planning?
MR. CROSS: Just that I think it

would -- it would really add some beauty to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

199

that corner, and my neighbors are excited
about it as well as I am, and, you know, I do
everything in my power to keep -- to deter
crime as well as to beautify that corner, and
I have the support of the community.

CHAIRPERSON MILLER: And how are
you going to beautify on top?

MR. CROSS: Well, I've been
beautifying it since I bought the home,
everything from decorative tree boxes to
picking up my trash and everybody else's,
landscaping and ensuring that, you know, it's
a nice corner. I've also added closed-circuit
television --

CHAIRPERSON MILLER: I mean, how
are you going to beautify? I can see some in
the plans, you know, but how is -- you're
planning on putting boxes and things like that
up there or no?

MR. CROSS: Well, trees,
shrubberies?

CHAIRPERSON MILLER: Plants?
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MR. CROSS: Yes, plants, things

like that.
CHAIRPERSON MILLER: Okay. Okay.
VICE-CHATIRMAN LOUD: Just one quick
question. You can answer it now. You can

think about it and before the hearing is over.
The neighbor -- I'm sorry, not the neighbor
but the property that's, I think, 661 --

MR. CROSS: Right next door.

VICE-CHATIRMAN LOUD: Right. How
would you respond to any concerns that might
be raised about privacy?

MR. CROSS: I don't see why there
would be any, unless they're going to build a
deck right on their garage. I'm not looking
into their home. In fact, I would have a
larger concern about privacy, because they'd
be looking down on my deck, and currently, as
you can see, there are windows --

VICE-CHAIRMAN LOUD: You mean from
the -- okay.

MR. CROSS: -- that look down into
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my courtyard, and if I put a deck on my
garage, now their rear windows will look down
onto my deck, so I think the concern for
privacy would be more mine than theirs.

VICE-CHAIRMAN LOUD: So there would
be some kind of block or a buffer or something
that would prevent you from looking into their
backyard?

MR. CROSS: Yes, it's going to be
railed. I mean, you can always stand up. I
mean, I could stand on that roof right now and
kind of look into their backyard if I wanted
to, as they can look out their window and look
into mine, but we're good neighbors.

VICE-CHAIRMAN LOUD: I also
understand she supports your application.

MR. CROSS: Yes, she does.

VICE-CHAIRMAN LOUD: Okay.

CHAIRPERSON MILLER: Other
questions right now? Anything else you want
to add, Mr. Cross?

MR. CROSS: No, ma'am.
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CHAIRPERSON MILLER: Okay. Do you
have a copy of the Office of Planning's
report?

MR. CROSS: Yes, I do.

CHAIRPERSON MILLER: Okay. So
we'll turn now to Office of Planning then.

MR. JACKSON: Madam Chair, Members
of the Board, my name is Arthur Jackson. I am
a Development Review Specialist with the
District of Columbia Office of Planning.

Briefly I'll summarize the Office
of Planning's report on this application. The
Office of Planning visited the site and met
with the Applicant and discussed the issues
related to this case, and we indicated that we
thought there might be some concerns about it,
and we -- 1n our report we reflect those
concerns.

Briefly, we think that the
proposal would significantly increase an
already significant variance between the

extent of development that is allowed under
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the regulations and what is already
constructed onsite. Locating an open deck on
top of the garage would also impact the
privacy of the neighbors.

As vyou look at the photographs
that were in front of you, you'll note that
the Applicant -- at this point, the addition,
the existing dwelling looks back toward the
garage. There are no windows looking forward,
looking over toward the neighbors.

If you put the deck on top of the
garage -- our concern was that once you put
the deck on top of the garage, you can look
back toward the other houses, and that's just
basically looking at the site alignment.

Also, we thought such a wvariance
would set a bad precedent in that it would --
because of the extent of the degree of
variances being allowed would impair the
intent, purposes, and integrity of the zoning
map as abided by the zoning districts and the

zone map.
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With that, we recommend the denial
of the application as presented. That
concludes the Office of Planning's report, and
we're available to answer questions.

CHAIRPERSON MILLER: Did you talk
to any of the neighbors, specifically the
abutting neighbors?

MR. JACKSON: No, we did not.

CHAIRPERSON MILLER: Is that a
factor you would consider, that the abutting
neighbor does not have a concern with privacy?

MR. JACKSON: Well, in other cases
that have come before the Commission, we have
always recommended that the Applicant make the
neighbors aware of it and that neighbors can
-- encourage neighbors to clarify whether or
not there 1is opposition but also encourage
them to write letters of support. We think
it's good the Applicant has done that, and the
neighbors are supportive.

In the past, the Board  Thas

considered those applications even 1f the
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Office of Planning has recognized that once
that deck is there, if the neighborhood should
change or new residents should come, that
would still be a potential impact on a
neighbor's perspective about what their rear
yvard is like, however. So we would -- we
still would say that this 1s a potential
concern of, if not the current neighbors, the
future ones.

CHAIRPERSON MILLER: I think you
talked about the fact that there are no
windows in the rear of the existing house, is
that right, as a factor?

MR. JACKSON: No.

CHAIRPERSON MILLER: Or no?

MR. JACKSON: What I'm saying, the
existing house looks back toward the garage,
but you can't look -- you can't look into the
neighboring property from the -- there are no
side windows on the existing house, so you
can't look down into the neighbor's immediate

rear. Only think you can do is look back
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toward the garage.

Again, this is just, you know, if
you're standing on top of the -- of course, if
you're standing on top of the garage, you can
see everywhere, and that's just an observation
we were making based on the site visit.

CHAIRPERSON MILLER: I guess the
Applicant has said that this type of roof deck
on garages is not uncommon in his
neighborhood. Are you familiar with that?

MR. JACKSON: Based on our visit to
the site, we didn't see any roof decks on that
square. In fact, I think his dwelling is the
only one with a deck at all on that square,
now for just that frontage of the square. O0Of
course, across the street is an apartment
building, and then across, cater-corner to the
-- not cater-corner, on the opposite corner is
the school, but we didn't see any other decks
in that immediate area.

CHAIRPERSON MILLER: Well, are you

aware of similar situations, then, even if not
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in their immediate -- his immediate area where
there's a roof deck like this next to a home
and whether or not that's an invasion on a
neighbor's privacy?

MR. JACKSON: Yes, we'wve had
applications. We've brought applications to
the Board where there have been roof decks.
Well, no, okay I haven't done any that's a
roof deck of a garage, but, of course, we've
had balconies which have come out from the
second floor, which essentially are decks, and
in the cases where they were looking into a
neighbor's vyard, on occasion there will be
screens that are built on the deck so you
can't look over, and those are -- but those
are immediately coming out from the dwelling,
and the advantage of that is that if you put
a screen immediately coming out from the
dwelling, of course, you obviously can't see
over there, and there is not a -- it's not a
satellite that's simply sitting with

visibility 250 degrees, sorry, 360 degrees.
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In this case, really, we're
looking -- we're more concerned about the
impact, potential impact on residents as to
the west, because to the east it's a street.
To the south, there are other garages, and I
don't think the school would care.

CHAIRPERSON MILLER: With respect
to the relief that's being sought or the
relief that Office of Planning thinks should
be sought, I mean, the lot occupancy relief is
clear. You know, the stairs and the landing
add to the lot occupancy. The court, first of
all, 1is anything changing that affects the
court, and second of all, why is this a court
and not part of the rear yard?

MR. JACKSON: Well, if you look at
the plat for the property, the existing
building, if you eliminate the steps coming
up, which are above four feet tall, then you'd
have a space that was essentially 20 feet by
5.9 feet, which is too small as a court goes.

A court has to be open to the sky.
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As soon as you put the landings coming across
and the stairs coming up, and they are over
four feet tall, then you're basically

destroying the court.

So, per the regulations, the
existing court 1s not open to the -- the
existing court is too small. Further,

introducing the crossing of the landings and
decks doesn't make it -- doesn't -- 1is no
longer functioning as a court, because it is
not open to the sky. It doesn't meet the
definition of a court anymore, and so there
it's reduced to being a much smaller space
than even the regulations allow.

MEMBER DETTMAN: Mr. Jackson, one
of the things that I was wondering is that why
does this have to be defined as a court at all
and not just a rear yard? If you look at the
regs, and you read the definition of a court,
one could make the argument that every single
rear yard 1s a court, and that's a tough

argument to make considering if you want to
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put an addition into a rear yard. Someone
could say, "Well, it's a court, and you're
decreasing the size of that court."

So why isn't this just part of the
rear yard? If you were to measure the rear
yard from the rear of the property out, why
couldn't it be Jjust a rear yard with an
accessory structure in the rear yard?

MR. JACKSON: Well, first of all,
a garage 1s an allowable accessory structure
in the rear vyard, so that's not really an
issue. The rear yard is still there. It just
includes the garage.

The court 1is actually formed by
the two walls. The definition calls about --
talks about bounded by two or more sides by
exterior walls of the building by two lot
lines or yards. This one is boarded by lot
lines and two walls. Therefore, it meets the
definition of a court. Now, that's our
interpretation, but, of course, the BZA has

the right to further interpret that as you see
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fit.

MEMBER DETTMAN: So instead of
having what looks to be 5.9 feet between the
rear of the house and the rear of the garage,
if you had 25.9 feet, you would still
constitute that as being a court?

MR. JACKSON: Yes, but there would
be a minimum size requirement for a court, so
if you had something that was 25 feet away, it
wouldn't be an issue. It would be a large --
it would be larger than the required court,
but again, I'm basing this information, this
analysis on what the architect prepared,
because I do not know what the actual height
of the Dbuilding is, and without that
information I'm not sure what exactly the
court requirement would be, but minimum
dimension would be set, and apparently this
would not meet the minimum dimension,
particularly after you divide it up with all
the stairs and the landings.

CHAIRPERSON MILLER: Did you say
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once you add the landing it's no longer a
court?

MR. JACKSON: Well, again, what's
left is you've basically bifurcated the court
into small pieces, and if the larger existing
court didn't meet the requirements, then
obviously the 1little pieces don't, because
it's not open to the sky. The space that's
covered by the landings and the stairs can no
longer qualify as being a court, court space,
so you actually have gone from one non-
conforming court to three even smaller non-
conforming courts.

ZONING COMMISSION CHAIRMAN HOOD:
Mr. Jackson, Madam Chair, can I just ask a
quick question: you said in your testimony
the Office of Planning was concerned about the
privacy to the west of the property, but I
think it appears that he has a number of
support letters to the west of the property
about privacy and giving consent to move

forward.
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have the same concern, even though it looks
like he has -- I'm not going to say the whole
block, but he does have quite a few people
going to the west side.

MR. JACKSON: Right. I think the -
- I think our concern as originally stated was
valid. However, I think it is more than --
it's also reasonable to take into account that
the residents to the west have reviewed this
proposal, seen the plans, and have decided
there is no issue.

In other cases we've had that I've
presented before this August Board, we've
gotten -- we've made the same analysis, and
the residents to the west have also agreed
that there is an impact, and the Board weighs

all those circumstances.

It's Jjust, given the existing
conditions and what potential -- what the
change would -- what change would happen if

the deck was built, we think that it's, as a
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practical matter, the privacy of the adjacent
yards would change. However, if that change
is not a concern to the neighbors, I think
that's a valid consideration by this Board.

ZONING COMMISSION CHAIRMAN HOOD:
And Mr. Jackson, I have seen other cases like
this in the years, maybe not necessarily cases
you've handled in this particular area, and it
definitely got an endorsement. I don't know
what all the particulars were. I can't
remember, but from 1looking at it on the
surface without getting into all the
specifics, it had the endorsement of the
Office of Planning, and I'm just trying to
figure out what was the difference.

It even went into this Home Again
or Home Initiative, and I think whoever at the
time was doing the presentation of Office of
Planning brought that up, and that had nothing
to do with the regulations, but that was fine,
because, again, at that particular time this

Board weighed it. 1It's been some years back,
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but I remember something specifically very
similar to this, and it had the endorsement of
the Office of Planning.

I didn't say that for you to
comment on, because I think your position is
staying, but I just, you know, I know things
change over years, and our regs pretty much
are tweaked every now and then, but I just
don't see a major difference in this and the
previous case that I had or that this Board
dealt with some years back.

MR. JACKSON: I wunderstand your
concern, and I would say that as the one
unique part of being on the Board of Zoning
Adjustment is that you're dealing with each
lot on its own standards, and each case
usually has some unique circumstances that
make it -- that need to be taken into
consideration.

Now, in this case, this has some
unique circumstances. It's my first case

doing one where someone wanted to use their
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entire garage for a deck, first one that
actually has bridges going back and forth
between the house.

There are a number of unique
characteristics to this site, but it all comes
down to one thing. We're looking at the
standards under the variance tests and whether
those standards would be -- are met and what
the potential impacts could be long-term, and
also we have to consider whether or not this
is a precedent we'd like to see going forward,
and in most cases, viewed in that light, if
the objectives that were achieved by the case
that you viewed were things that the District
was really interested in, then that may have
affected the Office of Planning's view.

If there was a use that was not
existing, and we wanted to get an existing use
in there was residential, that could have
affected it, too, but we have an existing
residential use that's fully functional. The

Applicant seems satisfied with that. They
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The concern 1is that Jjust the
degree of variance that's going to be required
to make those changes possible and whether or
not it's an acceptable precedent to increase
the wvariance to the degree that's being
requested to achieve the ends that are
outlined by the Applicant, and that's really
the way we're doing it.

ZONING COMMISSION CHAIRMAN HOOD: T
would agree with you about precedence setting,
but this particular case, 1f I remember
correctly -- I keep using the Home Again
Initiative at that time was to get as much
built out to try to maintain residents from
moving to, if I remember correctly, from
moving to the suburbs, and I see this as being
the same issue here of enjoyment of their
home, getting the maximum enjoyment of
recreating and living in their homes, and I
see this as being the same, going down the

same line.
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But help me understand on page 3
of your report, and you have it here, and this
spells it out, but simplify for me to
understand how this is going to change the
integrity of the zone plan and impact. Is it
because of its precedent setting?

And I'm sure that if Mr. Cross 1is
able to move forward that somebody else in the
neighborhood is. Is that what you mean by
changing the integrity of the zone plan? Or
just help me simplify that for me so I can
understand it.

MR. JACKSON: Well, I think what
we would 1like to see 1s that existing
dwellings don't go further out of conformance
with the regulations, that they come into
conformance with regulations. I think the
zone plan anticipates that over the long term
the existing non-conformities would eventually
evolve into conforming uses in terms of the
setbacks and the standards that are in the

regulations.
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At this point, we're talking about
going from 70 percent has been allowed under
special exception for what was considered to
be unique circumstances on existing lots, but
that was set to be the degree that it was
thought overall that the lot occupancy should
be varied and no more.

Okay, here we are at over 80
percent, and we're going to 85. I think we
want to make clear that this is not the norm
in the District, that we would like to see
homes or the non-conformities stick to the
three standards, Dbecause we think that's
overall for the betterment of the District,
and it's consistent with the goals of the
zoning regulations.

Much more than that, particularly
in terms of lot occupancy, which we think
really makes the -- will determine whether in
the long term a lot will continue to be usable
really 1s a «concern on the Office of

Planning's part, and we'd like to keep it --
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keep circumstances where -- situations where
we exceed the lot occupancy to the degree
that's identified There to a minimum.
Otherwise, you're basically -- we think that
is detrimental to the zoning regulations and
the intent of the regulations overall.

ZONING COMMISSION CHAIRMAN HOOD:
All right. Thank you, Mr. Jackson. Thank
you, Madam Chair.

CHAIRPERSON MILLER: Mr. Jackson,
to follow up on that, it sounds like Office of
Planning is saying, you know, per se, you
don't want to see an 1increase in non-
conformity and lot occupancy, that that has a
detrimental impact on the zoning regulations,
you know, per se, as opposed to when we look
at a variance case, we're looking at a very
specific case, and we're looking at the impact
in that particular case.

Now in this case we're talking
about an increase in lot occupancy that's only

being caused by stairs and a landing, so, in
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a sense, that's a pretty minimal increase to
the lot occupancy in this case. Isn't that
right?

MR. JACKSON: Well, the response I
would make to the Applicant 1is it's, in
itself, the increase is minimal, but the net
difference between what's allowed in the
regulations and what's anticipated by the
regulations is significant.

CHAIRPERSON MILLER: Right, but at
this point, though, not only is the increase
minimal, how about the impact? Is that
minimal, as well?

MR. JACKSON : Well, we have
indicated we thought the impact on -- the
overall impact on privacy and such things
would be significant, and we're not talking
about one variance. We're talking about
three, so this is not just lot occupancy.

But, again, it's all -- it's based
on the analysis and our perspective that the

regulations are there for a purpose. They
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should be upheld as much as possible. We have
a --

CHAIRPERSON MILLER: Don't we also
look at, you know, what's the purpose behind
the regulation? Is the purpose behind the lot
occupancy regulations, you know, light and
air, or --

MR. JACKSON: Yes.

CHAIRPERSON MILLER: Okay. So, for
instance, the variance relief with respect to
the court, is that having an impact on light
and air anywhere?

MR. JACKSON: Yes, on their court,
yes.

CHAIRPERSON MILLER: On whom?

MR. JACKSON: On the Applicant's
court.

CHAIRPERSON MILLER: On the public?
On the Applicant.

MR. JACKSON: Right. So we're not
saying that the air and light of adjacent

residents are impacted at all, but, again, the
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intent of the court is really for air and
light on every ©property, so it would
significantly impact the air and 1light
available in what's left of that court on
their property.

Now, but they made the option --
they have made the decision that they don't
think -- that they's rather have the steps and
the stairs connecting the buildings, so that's
a decision that is up to them.

CHAIRPERSON MILLER: Okay, and the
impact on the lot occupancy relief, which
would go to, I guess, the stairs and the
landing.

MR. JACKSON: Well, the stairs and
landing, that also impacts the court, and then
that also impacts -- what's the other relief,
442, 3. That's --

CHAIRPERSON MILLER: Are the two
impacts, are they impacts you're identifying
then the light and air where the court is and

then the privacy to the neighbors?
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MR. JACKSON: Oh, privacy to the
neighbors, but, again, the light and air of
the court -- they're saying they have a small
space that's wusable, but they have made a
decision, which is rightly theirs, that they'd
rather have the -- instead of --

There is limited light coming and
air coming in the court now. I'm sorry, not
light, air, 1light coming in the court now.
They've made the decision that they'd rather
have the connectivity to the decks, to a deck
on top of their garage rather than the court,
and we'd have to agree with that decision,
because it's theirs to make.

However, we think in terms of what
the zoning regulations anticipates is that we
would maintain -- we would maintain usable
courts for the use of -- so the person could
use their property as it currently exists, and
I guess --

So, again, I think the goal of the

regulations as identified as they're written
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seeks to achieve one end, and the Applicant
has some other ends in mind, so it's just a
conflict with the regulations, which they have
expressed with their request for a variance.

CHAIRPERSON MILLER: I just -- I'm
not sure about this, but is Office of Planning
ever 1n support of increasing the 1lot
occupancy where it's already non-conforming?

MR. JACKSON: I'm sure -- well, I
can't speak to the Office of Planning in all
cases.

CHAIRPERSON MILLER: Okay, so
that's not the general rule. What was the
general rule you were saying? It was just
increasing a non-conformity in general?

MR. JACKSON: In most cases, we try
not to increase, to substantially increase the
non-conforming lot occupancy, vyes, as a
general rule, and particularly 1if it's
substantially in non-conformance now, there is
a reticence on our part to increase non-

conforming, the non-conforming any further,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

because it really goes to the usability of the
lot at its core. If the lot is completely
filled with building, you can't use it.

CHAIRPERSON MILLER: Could you say
that one more time? What was that point?

MR. JACKSON: Okay, 1if you -- I
think the regulations don't anticipate that
all residential lots be a hundred percent
built, that there will be open space available
with air and light.

If you build a hundred percent of
the lot, then there 1is no open space to
recreate or to experience, so air and light is
no longer an 1issue on the property.
Essentially, you just have windows and doors,
depending on whether or not the house you're
building is built to the property lines.

CHAIRPERSON MILLER: Okay, but this
Applicant has to take the house where it was.
I mean, he didn't increase that lot occupancy,
so if he wants to increase having space to

recreate, he doesn't have any other option in
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this case, does he, or is there something else
that you think that he could do, that he
doesn't have a real practical difficulty in
that sense, that he could do something else?

MR. JACKSON: I don't see that not
having a deck on top of your garage is a
practical difficulty, but again, that's -- the
Applicants made their case for that. What
we're wanting to make sure is that the
property is usable. It's usable for a use
that's allowed in that district, and it's
currently used as a residence, which needs to
go with the zoning.

CHAIRPERSON MILLER: Does this make
the house less usable?

MR. JACKSON: I wasn't making a
determination about that one way or the other.

CHAIRPERSON MILLER: Okay. I
thought you just said that you wanted to make
sure that the house is usable.

MR. JACKSON: No, no, at a minimum

we're looking at the variances, making sure
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that there aren't any impediments to using the
house and the 1lot in a manner that's
consistent with the zoning regulations, and
it's currently an existing single-family
dwelling on the property, which is usable,
which is, as a minimum, we would like to see
happen.

CHAIRPERSON MILLER: Okay. Any
other Board questions?

VICE-CHATIRMAN LOUD: Just one quick
follow-up. Good afternoon, Mr. Jackson.

MR. JACKSON: Good afternoon.

VICE-CHAIRMAN LOUD: Mr. Cross
testified, and I think you agreed, that the
shape of the property is unique under the
variance test. Would you tend to agree or
disagree with him that because of the unique
shape of the property that it creates a
practical difficulty for him of being able to
recreate in sunlight?

I don't think he wants to build

the deck for the sake of building the deck but
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because he believes that there is a practical
difficulty for him to recreate in the sunlight
in the evening, I think he testified, after

work, and this is his only way to do that. So
would you tend to agree or disagree with that?

MR. JACKSON: I can't say that --1I
can't make a comment on whether or not he can
recreate in the space after sunlight, after
evening, 1in the evening, because I haven't
seen the space in the evening, so I have no
comment to make about that.

VICE-CHAIRMAN LOUD: Well, let me
see 1f I can reword it. Do you think that the
shape of the 1lot <creates his particular
practical difficulty?

MR. JACKSON: Well, the lots are in
at north-south, so the sun would come east-
west. If he's talking about what he can do
after work, there would be shadows, but the
shadows would be cast by his own walls, so,
again, I'm not sure of the degree that the

shadows from a seven-foot wall would inhibit
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the light coming into the area. Really can't
comment about that, because that's not part of
our analysis.

CHAIRPERSON MILLER: I want to
follow up. How is this property uniquely
shaped? You say that in your report, that the
subject property has a unique shape.

MR. JACKSON: I guess the unique
characteristic of the property is because of
the angled rear yard. It basically pushes the
garage north, and the other characteristic of
the property which -- the way the property is
utilized is that the driveway or the garage
comes off 7" Street, whereas the driveway of
the other garages comes off the alley.

So the lot is the smallest lot on
that side of the street, and the garage, the
car garage pushes the -- causes -- because of
the shape, the two-car garage pushes fairly
close to the building, so that's a unique
characteristic of this property based on the

other lots. If you look at the other lots,
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the neighboring lots, there are garages on
those lots, but they sit further back because
of the alley, angle of the alley.

CHAIRPERSON MILLER: So do the
other lots have yards in them?

MR. JACKSON: Yes.

CHAIRPERSON MILLER: You know,

enough for people to recreate in? They have

MR. JACKSON: Yes.

CHAIRPERSON MILLER: So it's
different from those properties? This one
doesn't, because the way that the property is
shaped forces the garage to be closer to the
house?

MR. JACKSON: The rear yards, well,
the rear yards and courts in the other lots
are bigger, yes.

CHAIRPERSON MILLER: Okay. This
isn't an historic district, is it?

MR. JACKSON: I don't think so, no.

CHAIRPERSON MILLER: Okay. Okay,
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are there other questions for Office of
Planning from the Board at this time? Mr.
Cross, do you have questions for the Office of
Planning?

MR. CROSS: Yes, I do. They're
just some follow-up issues that the Board sort
of asked Mr. Jackson. 1In terms of other
structures in the neighborhood, again, my
walking through -- I walk my dogs through that
neighborhood all the time, and I have with me
pictures of six decks that I took pictures of,
basically getting my idea as to what I would
do to resolve my recreation in the evening
issue.

The other issue I want to raise is
that the current calculation -- my proposed
calculation would raise the non-conforming lot
space by three percent, which I believe is
minimal.

I have to disagree with Mr.
Jackson by proposing the stairs and the

landing that it would close off my courtyard
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so that there is no air or sky, because it's
just simply a landing coming down on one side.
The rest of the courtyard is still open.

My issue is that, again, the sun
rises in the east and sets in the west, so
when I get home from work, the sun is on the
other side, so he's absolutely correct that
it's the building structures that keep me from
getting sun, and that was part of my reason
for looking for a remedy.

CHAIRPERSON MILLER: Your building
structure?

MR. CROSS: I'm sorry?

CHAIRPERSON MILLER: Your building
structure?

MR. CROSS: Right. Right.

CHAIRPERSON MILLER: Okay.

MR. CROSS: When the sun is going
down -- my deck sits not at the top of the
house, but it sits below the windows, so
therefore when the sun is at its highest point

and then going down on the west side, there is
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no sun that comes on that side of the
building. On the east side of the building
there absolutely is no sun.

CHAIRPERSON MILLER: Could I just
interrupt you for a second --

MR. CROSS: Sure.

CHAIRPERSON MILLER: -- before you
go on with your questioning? The pictures
that you have, do they show the neighboring
properties, as well, or do they just show
individual roof decks?

MR. CROSS: I think you can see
both.

CHAIRPERSON MILLER: Is that
something you can pass to Ms. Bailey for the
Board to see?

MR. CROSS: Yes. I apologize for
my notes. The first one is where I really got
my primary idea, and then I walked through and
got others.

CHAIRPERSON MILLER: I guess, do

you mind if we have this copied? I don't know
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whether you -- about your notes.

MR. CROSS: Sure. Sorry.

CHAIRPERSON MILLER: We're really -
- I'm really, and I think the other Board
Members would really be interested in the
pictures.

MR. CROSS: Okay.

CHAIRPERSON MILLER: Same with the
Office of Planning? Okay. Thank you.

MEMBER DETTMAN: If I could just
ask the Applicant one question, when you talk
about the sun rising in the east and setting
in the west and that you have a desire to
recreate in the sunshine when you come home
from work, and the current location of your
balcony on the east side of your property
doesn't allow you to do that, because it's on
the east side, are you --

I don't understand where the idea
of the sun coming up in the east and falling
in the west -- how are you using that to make

your variance case? Are you saying that the
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your property is a unique condition?

MR. CROSS: It's a unique
condition, and it's insufficient for what I am
trying to do, which is to recreate, use my
outdoor space for recreation in the sunlight
after I get off work. 1If I weren't working,
and I were home during the course of the day,
it probably would not be an issue, but based
on the fact that I go to work at 7:00 in the
morning and I'm home at 6:30, 7:00 in the
evening, then it becomes an issue for me. If
I hit the Power Ball, all of that will change.

CHAIRPERSON MILLER: Okay, let me
just say this. We need to focus on what's
unique about the property, because variances
go with the land, so, you know, if it's just
dependent on your working schedule, that's not
as strong an argument as in general because,
you know, for instance, this property doesn't
have, you know, land to recreate in like all

the properties, and that makes it unique and
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goes with the land.

MR. CROSS: Right.

CHAIRPERSON MILLER: Okay.

MR. CROSS: If you were able to
look at the square, you could see how as the
alley comes toward my home, it begins to
angle, and as it angles, the lots get
increasingly smaller. As that alley comes
towards 7" Street, my home is the very last
house on that square.

Therefore, my home 1is probably
half the size of the lots that would be to the
west of me. It is actually the smallest lot on
that square and significantly smaller than the
rest of the lots. Therefore, it doesn't allow
me the type of recreation space. As you asked
Mr. Jackson, "Do they have yards?" They do
have yards. I don't.

CHAIRPERSON MILLER: They have
garages, also?

MR. CROSS: Yes.
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CHAIRPERSON MILLER: Okay. Plus,
you didn't build your garage, anyway, right?

MR. CROSS: I didn't build it.

CHAIRPERSON MILLER: It's an old
garage that goes with the house way back,
right?

MR. CROSS: I bought the home just
the way it is.

CHAIRPERSON MILLER: Okay.

MR. CROSS: Thank you.

CHAIRPERSON MILLER: Actually, we
cut into your time to be cross-examining or
asking questions of Office of Planning.

MR. CROSS: Well, I --

CHAIRPERSON MILLER: So if you have
more questions for them, feel free, for him.

MR. CROSS: And I just wanted to,
A, state that, you know, in my position as a
Deputy Director for a major agency in the
city, I do understand regulations, and we
attempt to make sure that we are conforming

with them.
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However, I have also been 1in a
decision to make decisions about when we make
exceptions, and usually, when the exception
makes sense and does not do harm -- and I
guess my question to the Office of Zoning is
is there any harm in what I am proposing to do
to either my lot or to my neighbors'?

CHAIRPERSON MILLER: Let me just
say this. Mr. Jackson represents the Office
of Planning, not the Office of Zoning.

MR. CROSS: I'm sorry, Office of
Planning. Sorry.

CHAIRPERSON MILLER: That's okay,
just for the record.

MR. CROSS: Thank you.

MR. JACKSON: Well, again, based on
our analysis, we think the potential impacts
were significant based on analysis of the
site. If the adjacent property owners do not
feel those impacts are significant, that's a
point that should be considered by the Board.

However, we do think that the
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degree to which you're increasing the non-
conformity, based on the objectives that
you've outlined, is significant and

potentially could form a precedent we might
not want to see repeated in the -- repeated.

So we still are comfortable with
our recommendation in light -- but still think
that the recommendations from the ANC and the
neighbors and, of course, the testimony today
should be taken into account in any final
decision.

MR. CROSS: And my final question,
is the Office of Planning aware that the ANC,
both the Zoning and Planning Committee, as
well as the ANC at large, is aware of the
project and in full support?

MR. JACKSON: Yes.

MEMBER DETTMAN: And just to
reiterate real quickly, Mr. Jackson, you had
mentioned that the degree to which the
Applicant 1is proposing to increase the non-

conformities you believe to be or DCOP 1is
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seeing as being substantial. Does that go to
both the degree to which they're increasing
the non-conforming court and the lot occupancy
or just mainly the court?

MR. JACKSON: I think our concern
is more with the lot occupancy.

MEMBER DETTMAN: Lot occupancy?

MR. JACKSON: Yes, but, of course,
we've got three variances that are being
considered here, and that's also a -- are both
a consideration.

MEMBER DETTMAN: And the increase
in lot occupancy is?

MR. JACKSON: Three percent.

MEMBER DETTMAN: Three percent?

MR. JACKSON: Yes, up to around 85
percent, where 70 would be the maximum allowed
in the 223.

CHAIRPERSON MILLER: Mr. Jackson,
could I ask for a clarification? I think what
I hear is that you're concerned about the

degree to which the 1lot occupancy 1is
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increasing, and that would be that you're
concerned that 85 percent, if that's right, is
well above 70 percent, which you could get for
a special exception, right? Are you concerned
with the three percent increase, you know,
with the actual increase from the current lot
occupancy to what the new lot occupancy would
be?

MR. JACKSON: Under the
regulations, the lot allowable lot occupancy
would be 40. Under 223, it would be 50, and
we're -- 50? Seventy, and we're going to 85,
so I think the total variance is really the
concern.

CHAIRPERSON MILLER: I was Jjust
trying to clarify. You're concerned about the
total number.

MR. JACKSON: Yes.

CHAIRPERSON MILLER: Not about that
three percent is such a great increase.

MR. JACKSON : Well, we're not

looking at it as just three percent.
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CHAIRPERSON MILLER: I guess, I
mean, I don't need to push this too much, but,
I mean, it would be one thing, you know, if
Office of Planning would say, vyou know,
"They're 1increasing the lot occupancy 20
percent. We're concerned about how much
they're increasing it."

That's kind of not what's going on
here, I don't think. What's going on here is
you're concerned that it's already, you know,
beyond what's allowed by so much, and
therefore any addition would concern the
office of planning at this point. Is that
correct?

MR. JACKSON: Correct.

CHAIRPERSON MILLER: Okay.

MEMBER DETTMAN: Mr. Cross, would
you happen to know if the porch that you have
along the east side of your property, is that
a projection into public space, or does that
actually sit inside your property line?

MR. CROSS: I believe it sits
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inside my property line.

MEMBER DETTMAN: So it contribute -
- I'm seeing a no.

MR. CROSS: No?

MR. JACKSON : No. Well, T
shouldn't say that. On our GIS system, it
appears that the property's -- well, actually
on the plat, if we look at the plat for the
property, the plat appears to show the
building coming to the property line, which
means that the building proper occupies -- at
least the dwelling extends to the property
boundary so that the porch, all the porch
structres and the landscaping are in public
space, according to the plat, but --

MEMBER DETTMAN: Okay. Right, and
I don't know. It's going to be up to the
Chair whether or not we're going to decide
this today or not, but maybe we could get some
clarity on that, because I guess it depends on
your answer to this question. If you were to

get the garage addition, do you plan on
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retaining that east side porch?

MR. CROSS: Yes. I didn't want to
do any razing of anything.

MEMBER DETTMAN: Okay. Okay.

MR. JACKSON: I Jjust wanted to
clarify he has a porch that surrounds the
property, and the deck is on top of the porch,
so -- and I would say that most of the
dwellings along that -- well, the way -- well,
it appears that you -- so you have a separate
deck and porch.

MR. CROSS: I'm sorry, when you say
I have a deck on top of the porch --

MR. JACKSON: That your ©porch
serves as a deck. Am I correct?

MR. CROSS: You mean my front porch
on the lower level? 1Is that what you're
talking about?

MR. JACKSON: Yes. Am I correct in
assuming that your front porch acts as a deck?
The deck that -- the porch that surrounds two

sides of your dwelling acts as a deck, or do
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you have a separate deck?

MR. CROSS: On the upper level, I
have a deck that starts in the north and then
comes around my house on the east side.

MR. JACKSON: So you don't have a
porch. You just have a deck.

MR. CROSS: I have my front porch
on the lower level.

MR. JACKSON: I see. Okay. Okay.
I just wanted to clarify.

MR. CROSS: So it's not a porch.
It's a deck.

MR. JACKSON: Okay.

CHAIRPERSON MILLER: We kind of
keep jumping into your questioning. Do you
have more for Office of Planning?

MR. CROSS: No, I don't.

CHAIRPERSON MILLER: Okay. Mr.
Jackson, did you get a copy of the pictures of
the other decks in there?

MR. JACKSON: Yes.

CHAIRPERSON MILLER: This might be
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too speculative of a question, but I don't
know. In general, do the -- do these decks

raise questions of privacy, or does it turn on

MR. JACKSON: Yes.

CHAIRPERSON MILLER: -- the
specific situation? They do raise questions
of privacy in your mind?

MR. JACKSON: Yes. I will note
that I don't know where these decks are, so I
really can't say what context they're in,
what's surrounding them and all. I would say
that the one that has the most -- the extreme
best would be the second one from the left on
the bottom.

They obviously went to great pains
to make sure that the privacy of the neighbors
was secured, great pains, which -- and I would
also note that any of the other decks that
have that 360-degree view obviously would be
looking down into neighboring properties, rear

yards, and finally, I don't know 1f any of
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approval by this Board of any of these decks,
so I can't say whether those 1issues were
addressed before they were erected, since I

don't know where they are.

CHAIRPERSON MILLER: If the Board
were to approve a deck in this case, would
there be any recommendations that you would
want to make to protect the privacy of
neighbors?

MR. JACKSON: Well, the Applicant
has gone -- based on our conversation, he's
gone and talked to all his neighbors and shown
them the plans. If his neighbors -- the
current neighbors do not think they would be
impacted by this proposal.

Again, we try to be more
comprehensive and look long-term, but if the
neighbors have not raised any issues about
their -- have any concerns, then we have no
recommendations to add for addressing that

issue, since 1t doesn't seem to be one to
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them.

CHAIRPERSON MILLER: Okay. You
know, going to your concern about, you know,
neighbors can change, and the variance goes
with the land, if granted, you know,
sometimes, you know, the Board can on its own
-- we've had situations where, you know, we're
surprised that the neighbors aren't concerned,
and then the Board might add some conditions
to add some protection down the road, so
that's part of the reason I was asking, in
case you saw something independently, for
instance, like you were saying you looked at
one of these pictures and said, you know, "Oh,
this one 1looks 1like 1it's really well
screened," or something, and it does appear
that, you know, the Applicant has gone to the
neighbors and showed the plans, and they may
all have like looked at those plans and said,
"Oh, yes, this fencing, you know, does protect
us," so I just wanted to double-check.

MR. JACKSON: Well, if the -- 1if
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you'd like us to offer a suggestion, the
Applicant might consider putting -- I think on
the -- I won't say that there is a standard,
but on a number of the decks, balconies that
have come before the Board, the Commission has
considered whether to put a six-foot visual
screen along the side that's facing the
adjacent property, and that's a possibility.
It doesn't make any sense,
necessarily, to put one to the south, because
the wvisibility to the south won't be any
different. You would still -- looking south
from the bedroom would essentially be the same
as looking south from the deck, and looking
east across the street to the residence across
7" Street would be the same as looking east
from the deck. The only difference would be
looking west toward the residence to the west.
MR. CROSS: May I address that?
CHAIRPERSON MILLER: Absolutely.
MR. CROSS: TIf vyou look at my

plans, I did think about that, and so did my
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architect, and so did the builder, and if you
look at my plans, I have a six-foot max for
the west side.

CHAIRPERSON MILLER: Okay. Any
other questions?

VICE-CHAIRMAN LOUD: Just one
question for Mr. Jackson. Were you aware that
he had proposed the six-foot high white vinyl
-- I'm sorry, not white but vinyl fence -- in
my mind it's automatically white, but vinyl
fence on the west side in terms of your
privacy concern?

MR. JACKSON: No. In looking at
the plans, the scale of the -- you see where
the scale of the bridge is three feet? That
fence doesn't look three feet in scale. Of
course, vyou really have to go with the
notations on plans like this, and that was my
error, but if you look at the bridge coming
across, it looks like this wall is no more
than five feet tall, but that's just first

impression.
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So, Jjust to clarify, so you're
saying that the railing is six feet all around
or six feet to the west side and five feet?
Because this appears to be uniform all the way
around.

MR. CROSS: No, the discussion --
may I7?

MR. JACKSON: Yes.

MR. CROSS: The discussion with my
architect as well as the builder is that for
privacy purposes we may want to go with a six-
foot opposed to a 40-something foot railing on
the west side. If you look at the plans on
the very first page, you'll see at the very
top, and I think that's where we were
concerned if it's on top of the garage, that
I can put a six-foot railing opposed to a 48-
inch railing.

MR. JACKSON: So on three sides
it'll be 48 inches, and on the west side it
would be six feet?

MR. CROSS: Exactly, or it could be
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six feet all the way around.

MR. JACKSON: But the plans you've
submitted show it six feet all the way around?

MR. CROSS: No.

MR. JACKSON: Because the inside
elevation from the garage is showing a six-
foot fence, six-foot structure, so I just
wanted to clarify. If you go to the front
elevation, which is the south elevation, it's
uniform all the way around, so it's uniform
all the way around on these plans.

MR. CROSS: But they're uniform
with a 48-inch railing.

MR. JACKSON: No, it's a six-foot
railing. The dimension on the plans is six
feet.

MR. CROSS: I'm not sure what plans
you have.

MR. JACKSON: Okay, you have a deck
level and a dimension, looking at the A-1, the
first page, A-1. Okay, the deck level, the top

of the fence, the dimension shown there is six

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

254

feet. You look at the -- which I misread, and
I thought it was four feet, but it didn't seem
logical at the time,

You look at the front elevation,
the dimensions, the left, the deck level, the
top. The dimension shown -- the second page,
the dimension shown is six feet, so it appears
to be uniform all around, which is why I
thought it was not that tall, but what you're
proposing is that it would be six feet on the
west side and 48 inches on the other side.

MR. CROSS: The east.

MR. JACKSON: East and south and
north.

MR. CROSS: Right.

MR. JACKSON: Okay, so you probably
want to modify your drawings to represent your
intent.

MR. CROSS: Okay, and I apologize
for the discussion, but my intent was to give
myself the option, and that's why I said six

foot max, but I thought the railings were
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shown as 48 inches.

MR. JACKSON: Well, what vyou've
shown would be the maximum condition if we put
a screen all the way around.

MR. CROSS: Right.

MR. JACKSON: But what you want to
do is six feet on the west, if the Board would
decide to put a screen, that you have a six-
foot on one side, and the other three sides
would be 48 inches. Is that correct?

MR. CROSS: It could, yes.

MR. JACKSON: Okay. Put that on
record.

MR. CROSS: Yes, that could work.

VICE-CHAIRMAN LOUD: But for your
purpose on the west side, if it's six feet,
does that sort of address some of your privacy
concerns, even if it remains 48 inches?

MR. JACKSON: Yes.

VICE-CHAIRMAN LOUD: Okay.

MR. JACKSON: Again, our concern is

more to the west, because to the east and
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south, basically your public street and alley.

MEMBER DETTMAN: I just have two
reactions to this idea of putting a six-foot
screen either on just the west side or all the
way around. One is that it doesn't change the
increase in the non-conformity, so it's a good
recommendation, but it still probably doesn't
change DCOP's position on the increase in lot
occupancy in court, and secondly is that, from
perspective, 1s that we're looking to put a
roof deck on top of a garage in order to gain
access to the sun, but now we're considering
putting a six-foot fence, which is taller than
I am, to block out -- potentially to block out
the sun. So it seems to me it could be a
little bit opposite of what you're trying to
accomplish.

MR. CROSS: May I? I don't think
it would block out the sun based on the fact
that the situation of where the garage is,
whether the sun is right above or the sun is

setting to the left, I would still get the sun
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on top of the garage.

CHAIRPERSON MILLER: Okay. I kind
of opened this Pandora's box, and I have a
concern in that these were the plans that you
actually went to the neighbors with and they
had no problems with, and so when I think of
another structure going up, I imagine that
neighbors might have concern just for the
blocking of open space with a structure if I'm
interpreting a screen right. I mean, I don't
know how high we're talking about.

I'm getting funny looks, but,
anyway, I guess I would only go for it if I
were really -- if I were convinced that this
was something that would add to the privacy of
the neighbors, that would really make a
difference, because that's what we're
concerned about.

So, I guess I would ask you, Mr.
Cross, 1f you want to address maybe the
fencing that you have, how that has addressed

your neighbors' concerns. I would imagine if
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you've shown the plans to your neighbors, and
you've had discussions with them, and they
have given their approval, is there anything
you want to put in the record about that, why
they weren't concerned about privacy based on
what's here?

MR. CROSS: Well, the way I
explained it to them is sort of the way I
explained it here is that the plans were drawn
such that I would have the option of doing a
six-foot, because my initial plans were to
have a six-foot fence all the way around it,
but then talking to my builder, he was like,
"Well, you know, it may not look right, or,
you know, it may just --," the open space, the
same concern you raised about the open space,
and then I said, "Well, maybe you're right,
but give me at least that option," and that's
the way I explained it to my neighbors, also,
and they were fine with my plans either way.
I mean, the privacy concern was not one that

particularly my neighbors to the west raised.
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CHAIRPERSON MILLER: Okay. Well,
the other concern I want to raise is that we
usually approve plans as they are, like one
way or the other, unless there is a good
reason to grant flexibility and we're not
concerned that that's going to have a negative
impact on the relief we're granting.

So, I guess I would, number one,
want to know are you any further along to say
"Yes, these are the plans I want approved," or
is there -- do other Board Members have
concerns or OAG have concerns about what
sounds to me like a flexibility issue with
respect to plans that the Board would approve
if we grant the relief that's being sought?

ZONING COMMISSION CHAIRMAN HOOD:
Madam Chair? Oh, I'm sorry.

MS. MONROE: No, speak first. 1I'll
wait.

ZONING COMMISSION CHAIRMAN HOOD:
Okay. I think his testimony, at least the way

I heard it, he said that he had asked for the
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flexibility with his neighbors. At least
that's the way I interpreted what his comments
were, so he's already testified for the record
that he's asked for that flexibility when he
was showing these drawings, and I know in the
past, at least the Commission, sometimes we
give a flexibility. ©Now I don't know if it's
a percentage, but, anyway, we do that.

MS. MONROE: Mr. Hood, I would
second that. I was just going to say that,
obviously, the plans are it, but you can put
a condition on and say we would, you know,
give flexibility for a certain thing, whatever
it is you want, to a certain height. You can
specify whatever you feel comfortable with, if
you feel it's necessary. Again, if it's going
to condition, it's got to go to an adverse
impact, something you think is real, not just
made up.

CHAIRPERSON MILLER: Okay. Mr.
Cross, I'm not an architect, so bear with me,

but I do want to understand, if we were to
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grant the relief and grant flexibility, what
it would look like in this case.

There has got to be, obviously, a
safety railing up there, right, so it's got to
go to a certain height. So what is the range
of flexibility that we're talking about here?

MR. CROSS: I'll tell vyou. One
second. Forty-eight inches. I'm looking for
my specific comments from DCRA, but I'm almost
positive it's 48 inches.

CHAIRPERSON MILLER: Forty-eight
inches, that code --

MR. CROSS: Yes.

CHAIRPERSON MILLER: -- for the
railings?

MR. CROSS: Yes, for safety.

MEMBER DETTMAN: Mr. Cross, would
you have any idea when -- it appears as if an

addition was at some point put onto your
house. That's indicated in DCOP's report.
They have a little clip of a Sanborn map in

the sixties.
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MR. CROSS: Right.

MEMBER DETTMAN: Do you have any
idea when that addition was put on?

MR. CROSS: I have no idea. Just
for the record, my railings on the other
existing deck are 48 inches. I believe that's
standard safety.

CHAIRPERSON MILLER: Okay. I'm
just trying to figure out what flexibility you
would be asking for in this case. Would it be
to go up to six feet on all sides, to go up to
six feet on one side?

MR. CROSS: If the privacy concern
on the west side 1is that there be some
screening, the flexibility I'd be requesting
is to be able to go to six feet on the west
side.

CHAIRPERSON MILLER: A-1, drawing
A-1, it seems to show a six-foot side on the
east side, so why would we want to preclude
you from having a six-foot high fence on the

east side?
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MR. CROSS: I was just trying to
address the safety concern, I mean, the
privacy concerns that were raised here.

CHAIRPERSON MILLER: Okay, so
there's just -- there's no downside, for
instance, it we were to try to -- 1f we were
to give flexibility to go up to six feet,
period, without limiting it to one side. 1Is
that right? Okay.

MR. CROSS: That would work.

CHAIRPERSON MILLER: Okay.

VICE-CHAIRMAN LOUD: Madam Chair, I
just wanted to interrupt the proceedings to
announce that the Loud family has entered the
hearing, and we are best advised before they
turn this place out to wrap up our business.
No, that's my wife, Jennifer, and the twins,
Marc and Jordan. Thanks.

CHAIRPERSON MILLER: Welcome, and
so far the Loud children are being very quiet.
Okay. Are there other questions from the

Board?
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VICE-CHAIRMAN LOUD: I just want to
be real clear that what we're saying is that
when he takes these plans after we approve,
that we're not saying that he has to build
the, for example, the six-foot high on the
east elevation, because the way the plans are
right now, he would have to do that, and so I
thought the whole point of this was to give
him the flexibility to do 48 inches, for
example, on the east side but require the six
feet on the west side.

CHAIRPERSON MILLER: Okay. What we
were discussing was if we approve the plans as
is, which we would have to do unless we, you
know, continued the case and had him submit
revised plans, we could approve. We would
have a condition that allowed flexibility for
the fence to be between four feet and six
feet.

VICE-CHAIRMAN LOUD: Got it.

CHAIRPERSON MILLER: Right, and not

limit it. That's what I was saying. Why
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would we have to like limit it to a specific
side? There didn't seem to be a good reason
to do that.

Okay. Any other questions? I
think, Mr. Cross, you -- well, let me see. We
do have more people in the audience now, so --
oh, first of all, ANC, I don't believe that
those individuals sitting in the audience are
from the ANC, but we do have a letter from the
ANC.

That's our Exhibit Number 22,
dated March 17, 2008, in which they indicate
that on March 12 that a duly noticed regularly
scheduled monthly meeting of ANC 6-C with a
quorum of nine out of nine commissioners and
the public present, this application came
before them, and they stated that because the
Applicant presented good reason for this
request, and there was no neighborhood
opposition at either a March 5 ANC 6-Z Zoning
Committee meeting or at this March 12 meeting.

The Commissioners voted 9-0 to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

266

support this application, and they said thank
you for giving great weight to the ANC
position, which we will, since it does meet
our requirements.

Okay, and that means that if we
have any disagreement with any of the issues
they've presented, we'll address them. They
don't really raise any issues that we would
have disagreement with.

Okay, so that's Exhibit 22. Is
there anybody here in the audience who wishes
to testify in support or opposition to this
application? I'm not hearing from anyone.

Mr. Cross, at this point, then,
you have an opportunity to make some closing
remarks 1if you want, and that would be -- I
would suggest if you do any, you know, to
address those three tests.

You know, what 1s i1t that's
exceptional about your property, your property
as opposed to your working situation, that

gives rise to a practical difficulty and why
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public? And I guess the other question is
when we grant variances, we wouldn't want to
grant a variance if we thought like, "Well,
speaking of precedent, you know, if we let --
we grant this application, then we're going to
see all these other applications come in,
wanting to add stairs and stuff to, you know,
and landings to already overdeveloped
properties, and, you know. Okay.

MR. CROSS: Okay. Starting with
the wuniqueness, the Office of Planning's
report does reference the unique shape of my
lot and stating that it's the smallest lot on
the square, and that's why it's developed
beyond the density that exists on neighboring
properties, and that does limit my enjoyment
of outdoor space on that property.

Peculiar and exceptional
difficulties to the owner, I believe we talked
about that, and basically because of the

outdoor space being limited and the
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actually laid out -- sun rises in the east and
setting in the west.

I have to go back to that one,
because I actually do not get sun on the east
side of that building. The deck structure
that I'm proposing would allow me to, all the
way around, get the enjoyment of the sunlight,
whether it's in the morning or in the evening.

And then, finally, the integrity
of the zoning plans, I think I spoke earlier
about, you know, being someone who understands
regulation due to the fact that I have to
adhere to them, you know, pretty much in my
capacity as a professional, but I also take,
you know, a good and strong look at whether or
not the wvariances or the exceptions that are
made actually make sense, or the question that
we ask 1s do they do harm when we are, you
know, considering an exception, and in the
cases where they actually do not, and I have

vetted this with my neighbors, I don't see why
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it would do any harm for me to proceed with
the proposed plans as I presented them to the
Board here today.

CHAIRPERSON MILLER: I'd like to
ask you one other question, at least one other
one. Oh, okay. You don't -- looking at this
picture, you don't have any other green space,
right? This green space next to the garage,
is that somebody else's property, or is that
yours?

MR. CROSS: That's mine.

CHAIRPERSON MILLER: That's yours?
What is --

MR. CROSS: That little ten inches.

VICE-CHAIRMAN LOUD: It's really
small. Is that it? So, I mean, that's your
other green space.

MR. CROSS: And my front yard.

CHAIRPERSON MILLER: And your front
yard?

MR. CROSS: Yes. My front yard has

some grass.
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CHAIRPERSON MILLER: And why don't
they provide you an opportunity to recreate
sufficiently on your own property?

MR. CROSS: It's the front vyard.

It's where the school and the street. There
is nothing private about it at all. It's on
K Street.

CHAIRPERSON MILLER: And this space
is tiny?

MR. CROSS: Yes.

CHAIRPERSON MILLER: Okay. All
right, and one other question to you and maybe
to Office of Planning. Office of Planning, I
believe, raised some other areas where they
thought you might need variance relief. I
think one was from 401, lot area requirements.

MR. CROSS: Can I address that?

CHAIRPERSON MILLER: Yes, please.

MR. CROSS: Okay. I haven't
applied for relief from Regulation 401 as
suggested by the Office of Planning due to the

fact that it is not my intent to enlarge or
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replace an existing structure but just to add
on to the existing structure with a deck.
That's my request for relief for 2001.3. That
was the most appropriate.

CHAIRPERSON MILLER: Okay. Mr.
Jackson, do you have a comment on that,
whether that's required, other relief 1is
required? This is self-certified, but still,
do you have a comment on other relief that you
raised in your report?

MR. JACKSON: Well, again, being on
the conservative side, we would suggest
providing that relief so that there wouldn't
be any hiccup if the Applicant should move
forward and run into that issue before the
Zoning Administrative, because the most
conservative reading could be that he would
need relief, because the lot is not -- itself
is non-conforming, and the additional
construction could be construed as additional
construction, in essence, expanding the use,

since you are increasing the lot occupancy.
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CHAIRPERSON MILLER: Okay. Which
reg should we be looking at for that one, for
401, expanding the use of the area? 1Is that
what you're saying?

MR. JACKSON: Essentially the area
of the lot, the area of use. Let's look at
this. See, currently the lot does not meet

the minimum requirements, and under 401.2 --

I'm sorry, not 401.2. Under 401.1, a building

may not be enlarged or replaced with a new
building until it complies with other
provisions of this provision.

They are not increasing the 1lot,
the building area, so the most conservative
interpretation could be that you're actually
expanding the use on the site.

So in order to be sure that that's
-- there's not a hiccup, I think in most --
even in the 404, and we come in for 223s,
where we're addressing that issue to make sure
that it's consistent, that it's addressed

consistently so there's no problems further
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on. So it's a very conservative reading of
the regulations, but we think it's useful.

CHAIRPERSON MILLER: Is it your
opinion that it could be interpreted that the
building is being enlarged because a stairway
is being added to it and a landing?

MR. JACKSON: Well, essentially
because it's increasing the lot occupancy, the
stairway, because it's more than four feet
above ground, so it figures 1in the 1lot
occupancy. That's one of the factors you
consider when you're talking about expanding
a use, and the building would be sort of -- in
essence, 1t could be interpreted as the
building is being expanded, because more of
the lot is being occupied, but if the Board
considers that not to be the case and don't
think -- and does not consider that to be a
possibility moving forward, the Office of
Planning would agree to -- they can on their
own volition Jjust drop that from their

inquired relief, requested relief.
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CHAIRPERSON MILLER: I understand.
I mean, it sounds like the Office of Planning
is recommending that if relief is granted so
that -- just so the Applicant wouldn't have
problems down the road with getting approval
from the Zoning Administrator, correct?

MR. JACKSON: Correct.

CHAIRPERSON MILLER: Okay. Well,
let me just say this. It is self-certified,
so, you know, you have the option of asking
for that relief, amending it to include that,
or if you don't want to, then, you know, you
don't -- no one is forcing you to. Do you
have an opinion on that at this point, or do
you need to think about it?

MR. CROSS: Well, no, I thought
about it once I read the report, and my
interpretation, I guess, wouldn't be the
conservative one. My belief is that I am not
enlarging or replacing.

CHAIRPERSON MILLER: Okay, so let

me just, Dbefore the Board decides whether
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we're going to deliberate on this, let's make
sure that we know what we're -- is it as
advertised from lot occupancy under 403, court
requirements under 4067

Oh, we didn't discuss rear yard.
Why don't we discuss rear yard for a minute?
Why do you need relief from the rear yard?

MR. CROSS: My architect
recommended that I seek that relief.

CHAIRPERSON MILLER: Mr. Jackson,
do you want to address this briefly? It's
probably in your report. We can look back at
it, but we haven't really discussed rear yard.
Is the rear yard -- well, let's take a look at
it.

MR. JACKSON: Well, the required
rear yard is -- let's see.

MR. CROSS: I believe it's 20 feet
from the wall of the garage.

MR. JACKSON: Well, we've run into
this situation before, whether you -- the

regulations are that you can -- based on a
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recent court interpretation, you can measure
it from the building, or you can measure it

from the rear property line, so we've -- as

you measure it --

The one thing about the garage,
though, 1is as you measure the rear property
line, the average rear vyard -- let's see
what's in here. Let's see. Oh, I think the
issue is the location of the garage relative
to the alley. The garage is supposed to be 12
feet back from the alley.

CHAIRPERSON MILLER: Oh, the
garage.

MR. JACKSON: Right.

CHAIRPERSON MILLER: Okay. Let's
just get the measurement of the rear yard. My
understanding is that we measured from the
rear wall of the house back, not from the
alley back to the house.

MR. JACKSON: Okay. What I'm --

CHAIRPERSON MILLER: Does that

matter in this case? Is that --
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MR. JACKSON: Well, okay, I was

alluding to the non-conforming status of the

garage. I'm sorry, were you talking about --
CHAIRPERSON MILLER: Okay, I
thought that -- well, I was looking at the

application as advertised, and one of the
areas of relief was from the rear vyard
requirement, so that's what I was trying to
get us to focus on.

MR. JACKSON: I see. I see. All
right.

CHAIRPERSON MILLER: Okay, and it
looks like -- I'm looking at Exhibit Number 5,
which is the self-certification form, and your
architect isn't here to address this. I don't
know whether you can, Mr. Cross, but it says
that the existing condition is ten feet, and
the minimum required is 20.

MR. CROSS: T remember this
specifically.

CHAIRPERSON MILLER: Good.

MR. CROSS: We had to measure from
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the rear wall of the garage, which is the
little square, which you said is a very small
space, from that red brick.

CHAIRPERSON MILLER: Why do vyou
measure from the rear of the garage, as
opposed to the house?

MR. CROSS: Because I believe the
requirement is from the alley, from the wall,
the structure, to the alley.

MR. JACKSON: Well, he's actually
talking about two requirements. There's a
requirement that the alley, that the garage
sit 12 feet back from the center line of the
alley, which it doesn't meet.

CHAIRPERSON MILLER: Okay, let's
talk about the rear yard.

MR. JACKSON: Okay.

CHAIRPERSON MILLER: Ms. Monroe, am
I correct that the rear yard is measured from
the rear wall, exterior wall of the house, not
the garage?

MS. MONROE: Actually, yes, usually
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that's what the Board does, and we just had a
case --

CHAIRPERSON MILLER: Is your mic
on?

MS. MONROE: I pushed it. It
didn't go on. Sorry.

CHAIRPERSON MILLER: Okay.

MS. MONROE: We just had a case.
The Board recently decided a case that went to
the Court of Appeals, and it was discussed.
What the Board did there, and it was approved
by the Court, so you can do it again, measure
from the rear of the house, not any structure
in the yard but the rear of the dwelling
itself, all the way back for the required
amount of 20 feet. The garage would be an
accessory structure, which is allowed in the
rear yard, so 1t doesn't need its own rear
yard.

MR. CROSS: It sounds 1like I
probably should not have applied for that

variance.
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CHAIRPERSON MILLER: I think so. I
think we don't need to grant you that
variance, because it looks like you have more
than 20 feet, if I'm correct, from the
exterior wall of your house back, correct?

Okay, but now we then have an
issue with respect to, perhaps, an existing
non-conformity. Does that exist with respect
to the accessory structure in the rear yard?
Is it not -- where the garage isn't set back
far enough or something?

MR. JACKSON: The garage is not set
back the required distance from the center
line of the alley.

MEMBER DETTMAN: Mr. Jackson, can
you point the Board in the regs where it says
that? Is it 2300.27

MR. JACKSON: Let's see. Yes. It
says here 1located in the rear vyard -- if
abutting an alley, it shall be set back at
least 12 feet from the center 1line, and in

this case --
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MEMBER DETTMAN: I'm sorry, where
are you reading?

MR. JACKSON: 2300.2(b).

MEMBER DETTMAN: Okay, but that --
a strict reading of that says, "upon which it
opens," and this garage doesn't open upon the
alley.

MR. JACKSON: True. Okay. So
this one opens onto the street. Of course,
the whole requirement for that -- the whole
reason for this requirement is to allow a
turning radius for wvehicles, so obviously if
they're coming off the street, they haven't
got the problem with the turning radius, so
this would not be applicable here.

CHAIRPERSON MILLER: Which one is
it?

MEMBER DETTMAN: 2300.2 (b).

CHAIRPERSON MILLER: Okay, so it
looks to me then what we're talking about is
a variance from lot occupancy requirements

under Section 403, a variance from the court
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requirements under Section 406, and a variance
from the non-conforming structure provisions
under Subsection 2001.3. Anybody see it
differently?

MEMBER DETTMAN: Just a quick
question, because I need clarity on this whole
thing, is that if we're now measuring the rear
vard from the rear of the house to the alley,
then what does that do to the court, because
to me it looks like we have a rear yard with
an accessory building within the rear vyard,
being the garage, and that this no longer
becomes a court, and so we don't have the
court issue. I mean, it does raise one extra
issue, but if we could just sort of hash out,
now that we're measuring the rear yard from
the rear of the house, does that eliminate the
existence of a court?

MR. JACKSON: So the question
you're asking is whether you can have a court
in a rear yard. Based on the definition of a

court, it would appear you can. They're not
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mutually exclusive.

Now, for example, if this court --
if you had courts along the side of the
dwelling, you wouldn't say that the courts
were -- conceivably you can have a situation
where you have side yards, but you would never
have a case where there is a side yard with
two walls.

So, in other words, if you have a
single-family dwelling where you have a side
yard, there would just be one wall there, so
that wouldn't qualify as a court. However,
immediately after you put a -- if you make it
a open court and put a wall at one end, as
soon as you have two walls, you've got a
court.

CHAIRPERSON MILLER: I mean, we've
seen like as soon as you have two walls,
you've got a court and not a side yard, so you
haven't had a court in the side yard. I'm
pretty sure but not positive that we haven't

had a court in a rear yard, either.
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MR. JACKSON: Well, yes, in fact, I
brought the case before you where we -- it was
on 18" Street. The Applicant essentially
wanted to build the rear yard, wanted to put
a deck on top of -- build a deck on top of his
-- what was i1t? Oh, fill in his court, fill
in his court.

They had a garage in the back, a
court in front. The dwelling is in front, and
the issue, it was a similar issue in that the
only difference there was there was no wall.
What he was building was a -- the structure,
the garage he was building in the rear of the
property did not have a rear wall.

It was a carport, essentially, an
unconnected carport, and we presented the
interpretation that that did not form a court,
because there was no wall behind the garage,
the carport. It was open, so if there is no
wall there, it can't be a court. So, and this
was a slightly different situation, but the

determination was made the reason it was not
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a court was because there was no second wall.

Now, 1f the BZA wanted to direct
the Office of Planning to clarify that or
submit some text to clarify the difference
between a court and an alley just for the sake
of -- not amend the regulations, per se, but
just for the sake of clarity on the part of
the BZA, we could prepare something for your
consideration and, of course, submit it to the
Office of Zoning, the Zoning Administrator,
for concurrence.

MEMBER DETTMAN : Well, getting
clarity on things is always good. I just
wanted to sort of, again, go right back to the

definitions in the regs. The definition of a

yard says -- I won't read the whole thing, but
it says, "An exterior space other than a
court," and so, when I just read that, it

tells me that they are mutually exclusive and
that they can't be the same.
And then, you know, in the regs we

sort of break down a court into an open court
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and a closed court. I think we know that this
is an open court, and I think in your report
you had said it's a closed court.

If you look at the definition of a
closed court, it's a court surrounded on all
sides by exterior walls of a building, so that
isn't the case here. That's sort of like an
interior light well.

Then it says, "Or by exterior
walls of a building and side and rear lot
lines or by an alley line where the alley is
less than ten feet," and in this case the
alley is 15 feet. 1It's got a building sitting
in the middle of it, but I don't know.
Everything that I'm reading in the definitions
tells me that this is sort of just a rear yard
with an accessory structure sitting in the
middle of it.

CHAIRPERSON MILLER: Let me ask.
It's hard to see exactly in these pictures,
but is this area that the Office of Planning

is calling a court, is it open to the sky?
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MR. CROSS: Yes, it is. About half
of it is open to the sky.

CHAIRPERSON MILLER: And the space
is bounded by two or more exterior walls or
not? We talked about this a little bit
before, but it's the wall of the house is one
side it's bounded by. The wall of the garage
is it bounded by?

MR. CROSS: Yes.

CHAIRPERSON MILLER: Okay. Okay, I
mean, the court says an unoccupied space, not
a court niche, open to the sky, on the same
lot with the building, which is bounded on two
or more sides by the exterior walls of the
building or by two or more exterior walls, lot
lines, or yards.

MEMBER DETTMAN: Looking at the
definition of a court, I could see, you know,
there is a gray area there. You know, it does
say "of the building," which makes you think
of one building, but then it goes on to say

"two exterior walls."
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towards focusing in closer to that this is a
closed court, and, again, a closed court goes
to exterior walls of a building, and so it
made me go back to, you know, that we're not
looking at two or more walls of one particular
building.

MS. MONROE: I just want to mention
the case that I was mentioning before that
went to the Court of Appeals was an appeal,
Rebach and Schonberger. It was almost the
same issue, only it was a much longer yard, a
long, long yard, I don't know, a hundred feet
or whatever, and they had a house that had
like 30 feet. Then they had an accessory
garage.

It had side yards, though, so it's
slightly different, because there was more
space, and it had a little space and then the
alley, and that was all determined to be rear
yard. It wasn't determined to be a court in

between, you know, the accessory building and
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the original, if that helps.

I think what Mr. Dettman has
brought up 1s an 1inconsistency. I think
there's a lot of them if you look. Seriously,
it's hard to know, because, you know, what is
a court? When is a court not a yard? When is
a yard not a court? I mean, couldn't they
always be the same thing? And I think you
have to look at each case and determine what
you think makes the most sense according to
the regs and according to your own reading and
interpretation of them.

CHAIRPERSON MILLER: Okay. That
was the case that I was thinking of, as well,
and that's where I thought there was a whole
bunch of discussion about, oh, can you have a
court and a yard and all that kind of stuff.

So, okay, so I guess this Board,
you know, has two options. One is to decide
whether we think that it's not required, that
this is a yard, and therefore the variance is

not required, or to, you know, -- it's not
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based on this particular aspect of the

variance, I mean, so it's whether to include
it with the other wvariances or not. I guess
I would be inclined not to or to say it's not
necessary, but what do other think?

VICE-CHAIRMAN LOUD: I just wanted
to ask Lori again for clarification on what
the recent case held.

MS. MONROE: Actually, the issue
was, 1n a nutshell, did the garage structure
itself need its own rear yard, or was the
garage structure in a rear yard. So where
would you start measuring? Would you start
measuring from the rear of the house all the
way back or from the rear of the garage?

In other words, did you have to
have like two rear yards, one to the house,
one to the accessory structure? And the
holding was, essentially, as, you know, I just
said. You start at the back of the house,

measure all the way to the rear alley, and
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whatever is in it is in the rear yard, because
there was some question, and I think this came
up in another case, which is now at the Court
of Appeals. It will be argued soon.

Can you, or should you, or is it
reasonable to measure the rear yard starting
at the alley and working closer toward the
back of the home? And that one is still being
argued, but this one that was already decided,
it was held as upheld that you can measure
from the rear, and if you read the definition
of rear yard, it says open space from the back
of the home to the alley.

It doesn't say its beginning, but
that's basically -- I think the thought
process 1is you start at the back of the
dwelling and go as far back as you need to to
have the required amount of length, 20,
whatever the amount is. That was basically
it.

CHAIRPERSON MILLER: And I Jjust

want to say, I mean, the other option is to,
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you know, Jjust consider that in the whole
variance test, even 1if we don't think it's
required.

MEMBER DETTMAN: I'd be more
inclined to not address, not have to address
relief from the court requirements, because I
actually do think that it's a rear yard and
that a court doesn't exist, but I'll bring up
one additional issue is that 2500.3 says that
no more than 30 percent of the area of a
required rear vyard on any lot shall be
occupied by an accessory building, and I don't
have the measurements or anything like that,
but if we were to assume that from the rear of
the property back to the alley line, if that's
all rear yard, based on the plat that we have
in the record it looks like the garage may
occupy greater than 30 percent, and so it
seems like relief from 2500.3 may Dbe
necessary, as well.

VICE-CHAIRMAN LOUD: I think, Madam

Chair and colleagues, I'm inclined to see it
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as a court. I think the definitions almost
allow you to pick which one you're going to go
with, but the reason I see it as a court is
that the definition for court specifies that
the unoccupied space is bounded by two or more
exterior walls, and in this case, you know,
you have the dwelling, and then you have the
wall for the garage, whereas with rear yard,
the boundary can be a building, but it can
also just be the lot line itself, so it would
seem to carry the rear vyard beyond that
immediate building wall all the way up to the
lot line, which in this case would be the --
looking at the property, it would be, I guess,
the south wall of the garage, but in any
event, it just looks like court.

This meets the definition of
court, and unlike when you have a 30-foot or
40-foot gap or whatever in the backyard, where
it starts to blur and get gray, this doesn't
to me start to blur or get gray. It's, you

know, half a dozen feet from the end of the
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house to the beginning of the garage, almost
classic, at least, layman's sense of what a
court might be.

So I'm comfortable with calling it
a court and sort of analyzing the case in the
context of it being, you know, the need for
variance relief from the court.

MR. JACKSON: Madam Chair, just a
point of clarification. I happen to have a
plat from the -- that dates from 1921, which
shows this garage on the site and has
dimensions. If you -- now, maybe Applicant
can verify. Is the garage still around 18
feet by 207

MR. CROSS: Exactly.

MR. JACKSON: Okay. Well, if you
do the calculations based on the lot area,
it's around 24 percent of the lot, which is
consistent, because the original building on
the lot, 1f you subtract the addition, the
original building and the garage, according to

this plat, was right at 69 percent of the lot.
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MEMBER DETTMAN: You said 24
percent of the lot or of the rear yard?

MR. JACKSON: Of the lot.

MEMBER DETTMAN: Of the lot.

MR. JACKSON: Oh, the rear -- okay,
if you take the rear yard -- oh, you -- okay,
you're talking about the rear yard. Okay,
according to this -- well, 1I'll do the
calculation based on the average depth of the
rear yard and see what it comes out to be.

MEMBER DETTMAN: Well, just to
follow up with Mr. Loud's comment, I think it
would just -- if we say that this is a court,

I think it just adds one additional piece of

relief. I still think that relief from 2500.

in terms of the percentage of occupancy of the
rear yard by the garage 1is still necessary,
but whether or not we include court or not, I
think that the ~variance tests and the,
especially the first prong in terms of
uniqueness, I think an additional argument

doesn't need to be made in order to make the
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variance test for the court. I think it's the
same as the lot occupancy.

CHAIRPERSON MILLER: Just for the
record, though, is it clear that this
accessory structure takes up more than 30
percent of the area of the rear yard? Mr.
Jackson, would you agree with that, of the
required rear yard?

MR. JACKSON : I'm doing the
calculation now.

CHAIRPERSON MILLER: Oh, you're
doing the calculation? Okay. Mr. Cross, the
reason we're doing this, though, is really for
your benefit. 1In the event that we granted
relief, for instance, from lot occupancy, and
then it was found that you needed this, as
well, you'd get kicked back to us from the
Zoning Administrator.

MR. CROSS: Thank you.

CHAIRPERSON MILLER: Did you have
an opinion on these figures? Do you know?

Okay. It's all right. Mr. Jackson is going
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MR. JACKSON: Well, based on my
CASIO watch, it's around 44 percent of the
rear yard.

CHAIRPERSON MILLER: Mr. Cross,
would you like us to add that provision in our
deliberations, relief from 2500.3, "No more
than 30 percent of the area of a required rear
yard in any lot shall be occupied by accessory
building"?

MR. CROSS: TIf that's going to
prevent me from being kicked back, yes.

CHAIRPERSON MILLER: Okay. I know
that you're not seeking to add anything that
affects it, but it goes to the existing non-
conformity. Okay.

MR. CROSS: Thank you.

CHAIRPERSON MILLER: Mr. Hood, do
you have a comment on the court relief?

ZONING COMMISSION CHAIRMAN HOOD:
Well, I think what you said about whatever we

need to do to try to help, obviously we're
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going to -- I guess we're going to deliberate
today?

CHAIRPERSON MILLER: Well, we need
to talk about that. One minute.

ZONING COMMISSION CHAIRMAN HOOD:
Okay, well, I don't want to jump to what I was
going to say then. I will -- I think I would
agree with associating myself with the
comments of Mr. Loud.

CHAIRPERSON MILLER: Okay. All
right. So we kind of have a split in opinion
but I think in that case it is self-certified,
so 1t doesn't mean that we are finding that
that relief is necessarily required. That's
how I would understand it, so there wouldn't
be any harm, though, in including that in the
variance relief. Okay.

ZONING COMMISSION CHAIRMAN HOOD:
And that was going to what I was going to say,
whatever we need to do to keep the Applicant
from getting kicked back to us.

CHAIRPERSON MILLER: Right.
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ZONING COMMISSION CHAIRMAN HOOD:
Okay.

CHAIRPERSON MILLER: Mr. Cross, did
you finish making your closing remarks? It
was probably such a long time ago.

MR. CROSS: Yes, I have.

CHAIRPERSON MILLER: Okay, then the
Board's Jjust going to take a minute and
determine whether we're going to deliberate on
this today.

MR. CROSS: Okay.

CHAIRPERSON MILLER: Okay.

MR. CROSS: Do I need to do
anything?

CHAIRPERSON MILLER: No. You can
just wait. Okay. The Board is going to
deliberate it now. I'm going to turn to my
Vice-Chair to start the deliberations.

VICE-CHAIRMAN LOUD: Thank vyou,
Madam Chair. I'm going to be voting in
support of Application Number 17739, and at

this point in time I guess I'll move for
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approval of the application. It's for
variance from the lot occupancy, rear yard,
closed court, non-conforming structure, and
we've added Section 2500.3 relief where in the
Applicant intends to build a rear garage. I'm
sorry?

CHAIRPERSON MILLER: I don't know
if -- kind of in a friendly amendment, but I
believe we decided to remove rear vyard,
because they were calculating it in what the
Board said was an incorrect way, that they're
actually in compliance with rear yard.

VICE-CHAIRMAN LOUD: Okay. So
modified, but nonetheless for relief from
Sections 403, 406, 2001.3, 2500.3. In
reviewing this case, we take a look at the
variance test, which has three basic prongs
that we want to look at.

One is that the property itself be
unique or have an exceptional situation
relative to 1it, secondly, that there is a

practical difficulty that arises specifically
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from the unique nature or exceptional
situation of the property, third, that there
is no substantial detriment to the public good
or to the zone plan, and in this case we've
had testimony from both Mr. Jackson, as well
as the pleadings that are a part of the
record, that the lot is unique.

It's the smallest 1lot on the
block. I believe Mr. Cross testified that

it's about half the size of the other lots on

301

the block. It also has a unique shape in that

it's angled in the rear.

As a result of the property being
unique, Mr. Cross testified that he
experiences the practical difficulty of being
able to recreate outside and enjoy the use of
his property, particularly in a way that
allows him to get sun on the property.

With respect to whether there 1is
substantial detriment to the public good or
the zone plan, we have Exhibit 22, which is

the ANC report, which the ANC met. They had
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a quorum. They voted unanimously to support
it, and we take that in the context of great
weight and also as an expression of the
public's perspective in the matter.

We also note that there are
neighbors to the west, to the south, and to
the -- primarily to the west and the south,
both of whom support the project, as well as
additional neighbors that are not immediately
adjacent the property but nonetheless support
the Applicant's proposal.

Now, Mr. Jackson from OP did
testify that there was some concern on the
part of the Office of Planning about privacy,
particularly with respect to the property to
the west, and we did get into a long exchange
about the screening around the property and
the fencing on the west side in particular,
and Mr. Jackson did seem to adjust a 1little
bit that if there were this fence in place
between the west, between the proposal and the

west side of the property, that that would
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tend to ameliorate some of the concern about
privacy, but, again, the west property owner
did not share those same concerns about
privacy and, in fact, supports the project.
Mr. Jackson also had some concerns
about, although it was not stated as a
specific policy of the Office of Planning, but
concerns about supporting any increase in a
non-conformity where there 1is already a
substantial non-conformity present, and in
doing that, and I'm talking about the third
element of offending the zone plan, but in
doing that, Mr. Jackson counted the entire
non-conformity from the, I think, the 70
percent all the way up to the 88 percent that
is proposed in this case, but, in fact, the
Applicant is taking the project from, I think,
84 percent to 88 percent. And he found that
non-conformity already there, so it's not like
he's taking it from 70 percent up to 88
percent. He's really taking it from 70, I'm

sorry, 84 percent up to 88 percent.
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So although I'm cognizant of the
testimony, I'm cognizant of the position of
the Office of Planning on that issue, I don't
necessarily agree with the position they've
taken, and he did not -- he, Mr. Jackson, did
not come forward and strongly state that this
is an official policy across the board of the
Office of Planning in every case, no matter
what.

It just seems to be a concern of
theirs that if there is something that already
exists which they believe to be a substantial
non-conformity, they don't want to in any way
encourage its increase, and I understand that.
I understand it while disagreeing with it.

I think in light of that, as I
said, I'm going to be supporting the
application for relief and invite my
colleagues to Jjoin in with respect to
specifics around lot occupancy -- closed
court, I'm sorry, and the Section 2500.3

relief.
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CHAIRPERSON MILLER: Thank you. I
think vyou did a really good comprehensive
analysis, and I just want to add a few things
in pulling from court cases, which give us
guidance on how to apply the variance test.
I think in addition to the uniqueness that was
discussed with respect to the very small size
of the property and the unusual shape, also
the courts have found that where there is a
structure on that property that that also is
considered an exceptional situation, because
that limits the possibilities with respect to
additions, so I think that is evident here.

And then with respect to practical
difficulty, I think that the configuration
here does lead to the practical difficulty of
the Applicant being able to have some space to
recreate where there is sun, that because of
the shape of the property, the garage is where
it is, and so therefore there's very little
land in the back to recreate, and in the front

there 1isn't the same privacy, which was
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When we look at practical
difficulty, the courts have said that the BZA
has the flexibility to consider a number of
factors, including but not limited to, one,
the weight of the burden of strict compliance,
two, the severity of the wvariance as
requested, and three, the effect the proposed
variances would have on the overall zone plan.

The weight of the burden of strict
compliance here 1is that whoever, you know,
lives in this property would not have this
outdoor space to recreate, and there is no
other place for it because of the structure
that's already on the land and the shape of
the property leaving no other space.

The severity of the wvariance
requested, I think that that's what, you know,
Mr. Loud was talking about with respect to
Office of Planning's position. On the one
hand, it looks 1like Office of Planning is

sayling it's severe because the Applicant is
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already so far out of compliance with lot
occupancy, but, in fact, the increase from
where the lot occupancy was is small, so I
don't see this as a severe variance.

I see it as a rather small one,
and then the effect the proposed variance
would have on the overall zone plan, again, I
see this as a small increase, and also we're
talking about, and Mr. Loud covered this, the
effect on -- what is the effect of any adverse
impact from the relief being granted, and I
think the one concern I had coming into this
was 1s this going to be, you know, a privacy
issue for the next-door neighbors, and we have
all those 1letters in support from the
neighbors, and, you know, we have the plan
that shows the fencing, and so it does not
appear to have an adverse impact on
neighboring properties or the public, and
this, you know, this is an urban environment,
so it can be a good way to enjoy outdoor

space, so I will be supporting this, as well.
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Other comments?

VICE-CHAIRMAN LOUD: Let me just
ask. Mr. Loud made the motion. Are you
seconding it?

CHAIRPERSON MILLER: I don't think
there's been a second yet, no.

VICE-CHAIRMAN LOUD: Oh, okay.

CHAIRPERSON MILLER: I'd be happy
to second it.

VICE-CHAIRMAN LOUD: You made the
motion.

ZONING COMMISSION CHAIRMAN HOOD: I
did.

VICE-CHAIRMAN LOUD: And vyou're
going to second.

CHAIRPERSON MILLER: Yes, I'11
second it, unless you would like to.

ZONING COMMISSION CHAIRMAN HOOD:
Well, after that, you know, you all have spoke
so eloquent. I don't think it's any point in
me being redundant, but I will say that my

issue and the question I asked Mr. Jackson was
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about the integrity of the zoning plan, and I
would have to agree that it's very minimal,
and I don't see us, as was already stated, has
been flushed out about the support, and I just
think that if there is an impact to the zone
plan, it's so minuscule that it's not even to
the point where I think it's that much of an
impact, so I think vyou both have already
eloquently said it, and I don't need to be
redundant or add anything to that, and I will
be voting in support of it.

CHAIRPERSON MILLER: No further
comments? Okay. Then there is a motion.
It's been seconded. I think we're clear on
the relief that -- yes, Mr. Loud articulated
that, so not hearing any other deliberations,
all those in favor, say, "Aye."

MEMBERS: Aye.

CHAIRPERSON MILLER: All those
opposed? All those abstaining?

MEMBER DETTMAN: Abstaining.

CHAIRPERSON MILLER: Any other
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comments?

MEMBER DETTMAN: Well, I guess I
should qualify my abstention from this. I'm
not voting against it. I'm abstaining from
it, because I think it's a good project, and
I want you to be able to lay out in the sun
after work.

However, this idea that this
increase 1is minimal to lot occupancy and that
it's not detrimental to the zone plan, I think
the damage to the zone plan has been done
already. I think we're at -- we allow 60
percent, and we're already up to 84 percent or
something like that, and then the rationale is
that, well, since we're already at 84, and
we're only talking an extra two percent, I
think that has the opportunity to potentially
open up a Pandora's box for people to come in
and say, "Well, we're already over lot
occupancy. A little bit more is not going to
hurt."

And so I think, from a precedent
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standpoint -- and again, I think it's a very
good project, and for all intents and
purposes, people probably won't even notice
that it's there. That is the rationale for my
abstention.

CHAIRPERSON MILLER: Okay. Thank
you. Would you call a vote, please?

MS. BAILEY: Madam Chair, 1f I
might, prior to calling the vote, if I can
just ask a quick question. There was some
discussion about granting flexibility for
constructing the fence around the deck to be
between four feet and six feet. You didn't
indicate that, so you're not in --

CHAIRPERSON MILLER: Thank you very
much. Okay, let's -- thank you very much. 1If
we could reopen discussion on this, I just
forgot. I think perhaps all of us forgot. We
did talk about conditioning this, because we
have plans that show one thing and an
indication, a request for flexibility to allow

a fence, a railing to be between four feet and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

312

six feet. Is there any objection to that
condition?

VICE-CHAIRMAN LOUD: I think we
discussed it extensively, and where I came out
was that I supported the flexibility.

CHAIRPERSON MILLER: Okay.

ZONING COMMISSION CHAIRMAN HOOD: I
would concur, Madam Chair.

CHAIRPERSON MILLER: Okay. Okay.
Do we need to revote?

MS. BAILEY: No, Madam Chair.

CHAIRPERSON MILLER: Okay. It's
the consensus of the Board Members that wvoted
for the relief to add the condition.

MS. BAILEY: Thank you.

CHAIRPERSON MILLER: Okay.

MS. BAILEY: So the vote 1is
recorded as 3-0-2 to grant the application, as
amended, with the condition as indicated by
the Board. Mr. Loud made the motion. Ms.
Miller seconded. Mr. Hood supported the

motion. Mr. Dettman is abstaining from the
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motion. Ms. Walker is not present at this
time, and again, the vote is 3-0-2 to grant
the application.

CHAIRPERSON MILLER: Okay. Thank
you, and then this will be a summary order, as
there is no party in opposition.

ZONING COMMISSION CHAIRMAN HOOD:
Madam Chair, I have a question on the vote.
Ms. Bailey, you said 3-0-2, which would put
Ms. Walker in abstaining. Ms. Walker should
be recorded a little differently, I think.

MS. BAILEY: Ms. Walker 1is not
present, and Mr. Dettman is abstaining.

ZONING COMMISSION CHAIRMAN HOOD:
Okay.

MS. BAILEY: So those are the two.
Usually, if someone is opposed, which I did
not hear, that would be the other wvote, but I
did not hear anyone opposing the application.

ZONING COMMISSION CHAIRMAN HOOD:
Right, but I was just saying she said 3-0-2,

which made it look like Ms. Walker was here,
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and she abstained, and I don't think it needs
to be reflected, but you've got it. Disregard
my comments, but as long as you know where I
am, okay.

CHAIRPERSON MILLER: Okay, I think
that concludes this case, unless you have any
questions. Ask them now, or you can speak to
Mr. Moy, but your order should be available
very soon.

MR. CROSS : And who would I
contact?

CHAIRPERSON MILLER: If you don't
see -- Mr. Moy.

MR. CROSS: Mr. Moy.

CHAIRPERSON MILLER: Yes.

MR. CROSS: I would like to thank
the Board for your consideration and support.
Thank you.

CHAIRPERSON MILLER: Thank vyou.
Thank you, Mr. Jackson.

MR. JACKSON: You're welcome.

CHAIRPERSON MILLER: And do we have
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any other business on the agenda for this
afternoon, Ms. Bailey?

MS. BAILEY: No, Madam Chair,
that's it.

CHAIRPERSON MILLER: Okay. Then
this hearing is adjourned.

(Whereupon, the meeting was

adjourned at 5:07 p.m.)
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